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. s of time, and by. ſeveraliyery; different, 
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HE ROMAN DAW. 
Romulus, 1. am ſatisfied, could net reſemble more his brother Remy, thn 


his. brother: Cyrus. The Expedicnt:of Targus" conveying advice to his 


ſon by ſtriking off the heads of flowers 2-48 given; wich the minuteſt differ- 


egnce, by, Ariſtotle 3, to Periandes of erer by Herodotus f to Thra- 


ſybulus, Which Similarity Lag d/o luste for by:Camerarius 5. This 
was one of thoſe ambulatory.; ſtories. (Flutare, in his Greek ;and Roman 
Parallels, will furniſh us, With man Lach) tha ſem. cootued to no one 
age, face, or country, but t:-bave, be een 18 14 5 turn; at ſeveral 

i 8 perhaps, at 
ſome of them, true of nape,,; Andi 1 one Ius really imagine, 


FT; E . - 


- TARQVIN'the Plder 5 9 Toſcan any. Ind what a a- 
great ſhare Etrüria Rad in ne reli, ion and diſc line 0 . omans, in 
their maniiers and cen, both as to name ane I thing, « Every « one is very 


ell ſatisficd0. n Kn ky NY + 
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7 antum autem fi un antiq 41 15 lum 8 fed etiam am- 
 Plificands 6, LA: fe, ng e florentiſjima tum et Aae 


piendae ſacrorum 


cCivitate decem: Prince 1 Cle fingult, ape. bali Prei- 
. be 


pratla &r 4 rentur 7 - ! N 1 


1t is not to be doubted, but that they: were very attentive NAVEL to : 


the beſt diſciplined Conſtitutions; of which theyicould get any intelligence. 
The i ine Patricians and Plebeas b — ae a 
nians, according to Diem. Halic. who alſo. Mrites thus: in another places: : 
Oui cure Ts HN Te agb ares, | wagd N e . WoAEWG To 
1. 414/17 Tagaderypue: n de men Nies in Eire LO 
And let me add Athenaeus, 1 ee oo” Ii ber R725 
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Thus * & their Cuſtoms, * PEW patrii: Another ſource of 
their Laws was the arbitrary Edits or Decrees of their dior bi in ſuch” 


| — where * 2 n e. | 


4 
- 
1 
— 2 nn. 
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* Nos fenen — us pr ele i facinoris non knits wires imitati ſumus exemplum 
Are Reip..cujus maxima ef} gloria inter Graeces. : ft *1 7 


$ Et fiquid apud illes heneſium ac pulchrum fuit, | imitations Agnum,. ut priſcis te bus 
Romani hy conſueuerunt, ad ſues rake . fi 0 enum, 7 i is tempor: 


Es 


2 Liv.I. 54. 
3 111. Polit. 13, 
*V.92. 

5 Probl. 55. | 


1 5 7 of the 2755 ee de ee ang air. by: Romance in 


Hi 8. 


F Vater. Mix. 
1. 


Avidently from the Athe- 


28. 
Netz., 


Athen. vi. 


21. 
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| Et quidemi initio Civitatith 45, 8 e certu, find Pure certo 
Dig. Lib.I. - - — agere inſtituit, ns 225 mer I, 
* Leu. Where Lex certa and Ius certum is to be underſtood of a regular ſyſtem 
of poſitive laws, dran dp by a propet authority; upon ſtated; roles and 
fundamental maxims. So, + incerto magis jure et conſuetudine ali, ana per 
*Ibid.$3. latam legem. i he ft 27 1 | 
It remains to ire what. ir meant by Unt. 
Manus is generally taken for power or authority; for « an (ey de- 
ſpotic and unlimited controul. e or, e Manu mittere, is to 


8 a. n, ſeruityte Lf, manui er poteftati fuppo- 
b Sts fitus of oft 5 770 here fb wot 85 FITS but. declaratory or expolitive, 
F _ eft 25 icero 


1 poſita pete gz 72 5 lud cg ATE 48855 I, cüjus in dixlone et g tteſtate 
5 Controv. funt, qua n quid Abeat, a Kere, d 84 5 , Nemo poteſt aliumjn ſua aa manu 
* xxxiX.18. habrre, gut 1þſe in en.  This'Livy®, Mulierts damnatas cognatis, aut 


rA Jo. in 2 manu eſſent, tradebant, ut ip in privato ammadberterent in eos. 
urth. 5 14. home the Word therefore, and to our purpoſe, Mamu, when 
_ ——_— ovfernment, is ithat arbitrary kind of > Adminiſtration, "which | 
depends rather upon he will of One, than the conſent of Man. 
Hine off quad De reperta oft EE res ut Mabel en. whe! 
Caſſiodor Iv. nee 99¹0 nt 9 1K 323% 
Var. 10. 2 e eee 
1 Tacit. in | 
44480 . do! 7 ? NO! 15 2 - „„ 3 " ?, 
88 So Plutarch dung | the Diaet : 5 tr te... 
erv. 14. et | of 
Practermitad - Avauborer ogy EN Erl * e A D Y 
5 , 4 ANV: . ne een HI. N aA te mae lf. w * 1 
. Orig. Juris. , Wu vs | 
Muelen.Exer- 1 
cat in Tit. They were ſuch Lewin us were ended en cent nd the 
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THE ROMAN: LAW. | 3 I 
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3 Was a ſome Laws? for lo Diaryſ Habica calls them) of 9 Tacit. III. 
Ser ius, e a the Re aller kene were rather the articles 1. 26. 
of Convention between the Pele: of the Latin Name, which Servius 
drew up for their.commaon,obferyatioo,, whe He:formed; that great al- 
liance. 2 0 were engraven in x gn Glo pi at- us a Lan- 


to. W ned). upon A Column of Braſs, 
2 4.1 re e 8 a 
WAN founded: upon 


, and jon, upon the 
=o ppt men nbd re Cee e F wo iar 


The Conceit, that Namur in his Let avon gag e to * Dion. Halic, - 
Jus Naturae, Numa to the Jus Gentium, and Servius Tullius to the Ro 264% 


74 Civile, has deen ſufficiently exploded by pe late Civilians. een, 
uch | be gath red £0 | +, heſe Law Ae from — and = pays. 
r rn 7 them} ave been made with good . : f 
Succeſs, by ſome a Augustinus, Modius, EXT 


Pr fomes, Lipfius Neat, F d, Cirino, and P, Merula. * 
Gm, Ne at Ma to Dag amount Ee Fer publiſhed whh 5 La. Jari. 
a Comment by Franc. Baldain an eminent Lawyer of the 16th Century, —— Rom. 1. 
ftom a Monument in the Capitol, the Authent 15 of Which was aſſured Pin | 
to him by Wa Barth. Markas. But either Batt or ann were impoſed Thomaſius 
upon. e NM 233 
Theſe Leges Regiae v were anciently collected into d Body by Papirius, a Edit. rl 
Roman Lawyer, who lived in that Age, and called from 1 * Jus Civile 1989. 
Papirianum : non quia Papirius de 0 en zbt aa: fea quod leges di 1 22 


Vene ordine latas in unum compoſuit 3, _ 4 Conjed. 3 ” 
„ BR = © 


* Leges, quarum Romulus et Numa Pompilius 22 ſuerant, vetu/late jam neglectas 
T he 


 iterum conſcripit, et ad uſum revecavit, — novas ipſe tulit. 


A 


24 
5 tha” 


©, STORY: OF. 11 4 


=. The us 1 extunt .ome lime. It was commented upon 
4 D. 50. 16. by Granius Flaccus, as you find. it quoted by Paulus . A large Fragment 
144- is preſerved of it in Macrobius 5. laccus ived about che age of * 


5 III. Saturnal. Caeſar *. 


. Aſter the Expulſion of their kings A. V.C. 244. the City was — 
3 for about the ſpace of 60 Years, as formerly, incerto nagis jure quam per 
un. latam legem”. The Leges Regiae oft their Authority, but the beſt and 

1 moſt rational. of them were 'obſerved! as Moret Patrii, Pda barung . 
Buber. de dnfcorucdg eb dr re — aviveurarte ® i. e. 1 * And where they did 
Latinit. vett. not reach, the Conſuls, who were Kings in all but name and duration ?, 
156. PaS- ſupplied the Defect, like Romular, with their own Edids and Deciſions. 
P.Weſſeling.1. This Period of the Roman Hiſtory was a continual Struggle for Power 
= between the Patricians and Plebeians: as indeed much of the early Hiſtory 
he 3 of Rome is taken up with diſputes of that nature. Thou 67 hat Queſtion 
v. 2 here principally lay, Whether the State was to be avoir 56 and 
» Liv.1t.1. determinate Syſtem of written Law, or by the Fus incertum, in words, 

de . 2 ps 
** the arbitrary Deciſions of the Patricians? | 
| Another great Source therefore of the Fur ud, tia Ramana, orRoman | 
Law, was the Law of the XII. Tables... | 


An Vetus Regia Lex, fimul cum ipſa AP nata ? An, quod. "0 NR 
* Liv.xxxiv.6.. eſt, ab X. viris ad condenda Jura creatis, in XII. To abulis  ſeripta?* 


For to compoſe the differences, I mentioned, it was agreed about the 
Fear CCC. to ſend a Deputation into Greece, to inſpect the Laws and 
Diſcipline of thoſe States, and to get the beſt Information they could, 

towards compiling a Syſtem for the uſe: of Rome. This Search directed 
3 5 them particularly to Athens. I dare not ſay, that Peri cles i in his Funeral 
N Oration, and Tſocrates in his Panegyric, had this Event in their Eye, 
when they recommend their own — as a Schogk wry Model 6 
other States. 
1 ſhall content mayfalf) with: the Teſtimeny ns Girers! fant: Ab- 
nienſes, unde Humani tas, Dottrina, Religio, Fruges, Fura, Lager ortae, atque 
- ax Flacco. in omnes Terras difiributae putantur 3. F Rad that of \Pliny Terra, Lune 
5 vill. Epi. Leges non victa acceperit, ſed petentibus dederit*%. © 
24- It was with good reaſon that the Embaſly was directed hither. AWri- 
ter of this Country, though a Panegyrical one, however a in 
the matter, has thus deſcribed the Laws of Athens; in x Paſſage which I 1 
am perſuaded would ſerve for a good Model to any State, that was either 


concerned in drawing up a ſyſtem of new Sh or had occaſion to cored; * 
their old ones. 


Oxy; pay, brave * roi xenobas nix du * 50 bug rund, 7 ETUT0 
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And yet after theſe Authorities (and many more might be produced) 
,Deputation to the States of. Greege: has been treated a chimerical by | 
7 Writer in three entire Diſſertations . 1 Than 0 
"Ti Delegates returned at thezexpitation af three years, find after a good | foie 


Inſcriptions 
deal of Contention, it was determined to diſſalve the preſent ſyſtem of p. 27.— 99. 
Gayernment- by Conſuls, and. to. creata . an Office of Ton. Men Conſulari 
pateſtate, fim . Theſa wete to driw up ia cſyſtem of Laws 
from the report of the Commiſſianeta; yhiah body! bf [Jaws was there- ' Dion Hai, 
fore. ene called bag Derene H nemoZi ach % 30h 11» x fg. 
1422 not to be underſtood as if the whole ſyſtem or complexion of Tacit. il. An. 
| 75 Laws was Greek Law. This bew Cqnſtitution was made up alſo nl. 27: 


theit old Laws, their Lager Regiae, cc. which nor were incorporated Eatrop.I. iy. 


| here, under the nation. of Meres.Patris, or-approved:Cuſtorns . 1 


Theſe Laws were divided into ten Heads, Titles or Tahles, n propoſed 3 8 | 
to the People? fartheir-approbation, im theſs-words recorded by:Livy*. pio. Hale 
- Bonum, Fauſtum Felixque Reip.” if, tiberi/que cru effet, ire u. 2. x. 57- 
abt: 1:89 Fe e Leges propaſitus juſſere, Se.  Quantunt N. Huniuuni ingeniis Cajac. i. Ob- 
Les ho e ee onnibus ſummis igfimiſ inte jura azqiraſſe. — Ea 


N. E iu 4 juſſiſſe latas ad 5. 1. 2. 2. 
u 10 „ gan tl ae pe. — ind 9441 914 gt) 


p. toy. 120. 
OLE 2480 s bas} of Sigon. de an- 


Wich words muſt. mean, chat theſe Laws wert ſo-well adapted to the riquo) ureCiv. 


Wilhes,, and Conſtitution of the Roman; People, jthat they: might be ſaid © 5 
. cn them, as well and as D to Na ade The A. v. e. 303; 
N 
of, 


mig ht ſeem bath ferre and 7 SEH ami i WW WN bas: ons {OL 30 
em ferre is the act of Him ho, dd Populumragare, or lay 
before the People a ſcheme. or queſtion He thought moſt adviſeable, and 


for their intereſt, .. And; therefore We now: To Leoproprieny' call FM 
inge kette, e W 


more truly. Legum 

Keen Inbere, or Aber on the alle had, 15 4 of the People, 

who give their conſent and authority to this 5 n 

Ther F and it tuns thus: . 165 

111 + VBLILIS: IVBEATIS QVIRITES: VTI LYCINS! VALERIVS LVCIO 

| fate e TAN: IVRE | LEGEQ, FILAVS:81B1/SHET. YAM SI Ex 
O PATRE: MATREQYE FAM@rE4VS.\NAPTVS ESET VTIQUE 


5 er -VETAE;NECISQVE IN EO/POTBITAS/SIET VTI PATRI ENDO 
: FILIO EST ? 


++» HAEC ITA VII DIXI ITA x 7 O8,QY IRITESR R960. 


FPrimumn paucht, c 1. tamen ut * fatisfacerent, et cognitu aciles Net iis gui uſuri erant : 
 deinde juſtay vt vr vt-mites,—et"imer" ſe conſentientes, r inter if eas, magit ILL, et majort- 


cum diligentia conſlitutas, quae publica negotia ſpettant, quam quae one commercia : quales 
"RE 0's in Rep. * — —— 5 * 6 


ſerv. 40. 
5 Gul. Maranus 


— e oe ER. — — ——— rnarner bens warn. — Ws Ar 9. 


= „ ieren oF 
So again, Patres Rogationem ad Populum ferrt juſſerunt 2 
VELLENT IVBERENTNE CVM ANTIOCHO. REGE QYIQYE 


- SECTAM EIVS SECVTI ESSENT BELLVM INIRI, 7 
i Si ea rogatio perlata eſſet, tum, ſi ita a videretur, Coſſ. Rem integram 
* Liv. xxx vl. ad Senatum referrent. 2 | 


To return to the Decetnviral Laws, or, is "___ are more frequently 
called, the Laws of the XII. Tables, which name they got upon the fol- 
lowing occaſion : Ts ws 
The Decemviri were continued the n x year, partly by the intrigues 
of Appius Claudius, who was at the head of them, and partly by a ſug- 
geſtion, that Two Tables more were wanted, which accordingly were 
: Added the year following: when the Decemviri now became tyrannical, 
| | and were reproached by their fellow Citizens with the name of the Ten 
Tarquins. This, together with a wicked attempt upon the Daughter of 
a Roman Citizen, occafioned their Diſſolution in the third year of their 
Adminiſtration, when the Government returned to its former ſyſtem, and 
Te Hiſtory of ths great Revoladon @ preſerved in mgl. 
iſtory of this great Revolution is in alc, 
„Canon ang LY. Diadarus Siculus, and other Hiſtorians of Antiquity : and is de- 
Rouille. ſcribed alſo with great exactneſs by ſome of the Moderns “.. 
Venot's Re The 8 of theſe Laws have been collected from the old Writers, 
ei of Cicero, A. Gellius, &c. and reduced with great N under their ori- 
Muelen. ad Sinal and proper Divifion of Twelve Heads or Tables, and illuſtrated 
D. 1. 2. 2. 24. moreover by a good Comment ee in a work, intitled, Natur 
Fontes Juris Civilis. | 3 | 
His collection, diſtribution, interpretation, have been univerſally 
followed by all who came after him, Of whom the moſt conſiderable are 
Gravin in his Origg. Juris Civilis, and the Jeſuits Catrou and Rowlle in 
their Roman Hiſtory, 
Marcilius alſo, and Conr. Ritterſhufius i in his Dodeca-Deltes, are good 
| Commentators, and, confidering his time, a Coubtryman of ours alſo, 
Rich. White of Baſingſtocke. 
All the Moderns, who have wrote upon this Subject, are recited by me, 
as far as I was able to gather them, La, pendix to the Commentary 
* Pag-15. de Debitore diſſecando s. There were ſeveral a e of the Romans themſelves, | 
* See p. 4. of that were employed in the fame work 5. 
This ColleRion or Body of Laws has been Lobo d with the higheſt 


chant _ teſtimonies by ſome of the beſt writers of Antiquity : 
| 7 Liv. III. 34- | 8 Fons omnis pu blict privatique Juris 72 
> 3 - Finds : Juris q | 


THE ROMAN LAW. 


- " Fawvrinus in A. Gellins® affirms, Se non minus cupide legifſe LL. XII. | 


Tabb. quam Platonis decem libros de Legibus. 


- 


It 
9 xx. 1. | 


But Cicero is very remarkable. His account of this Syſtem is concluded 


in theſe words, 


Fremant omnes licet, dicam quod ſentio. Bibliothecas mebercule omnium 


Philoſophorum unus mihi videtur XII. Tabultrim libeilus, fiquis 


Legum fontes et capita viderit, et auctoritatis pandere et utilitatis 
e 


F 1 
1 © 3 


1, de Qrat 
44. Add. Ide 


Perhaps my Reader will find ſome entertainment in a little Hiſtory of Orat-44- 


this Legiſlation, which I have extracted, for its ſingularity, out of a Writer, 
who does not fall within every Man's roy, CARES, 


t 


After ſome notable diſcoveries upon the Origin of the Civil Law, and 


uainting us that Mercurius Triſmegiſtus gave a Body of Laws to the 


—M 
| Athenians, Lycurgus to the AEgyptians, and Solin to the Lacedaemonians, 


(which miſtakes He might have avoided; Hid He but copied his author * 
right) He repreſents the Hiſtory, we are concerned about, in the fol- 
lowing words, the legendary part of which He owes'to Accwflus. \ 


Advertens Populus ipſe Romanus, quod non eſſet expediens ulterius ſine lege diutius 
vivere, quagſtvit habere leges Gratcorum, ſcilicei Jeges F canditas a Solone 
Rege: et cum illis vivere deerevit. Vnde congregatus ipſe Populus elepit X. virus idoneos 
et bene peritos, quos Atbenas miſit pro tranſcribendis legibus Graecorum ex libris Solonis, 
et ut diftas leges ex Gratta ſtriptura in Latinam traduterent. Qui X. viri Romani 
fuerunt iſti, videlicet, Appius Claudius, Titus Genutius, Publius Feſtins, Lucius Veturius, 
Caius Julius, Aulus Manilius, Publius Sulpitius, Publius Curiatus, Titus Romulius, et 
Spain 2 Et cum iſti X. viri acceſſiſſent Athenas pro habendis legibus, Athe- 
nien ſes 10 
utrum Romani eſſent eapaces, et digni ſuis legibus. Ad quod explorandum mi ſerunt quen- 
dam Sapientem Graecum Roman. 2 
diftus Sapitns Graecus, decreverunt irridere eum cum emnibus Atbenienſibus, qui eum 


nt ſtatim copiam ſuarum legum eis facere, ſed volutrunt prius explorare © 
guidem pracſcientes Romani, cum adventaſſet 


miſerunt. Et fic objecerunt illi quendam Stultum Romanum, ad bac, ut ille Sapiens Graecus 


diſputaret cum illo Stulto, et deriſus recederet. Qui Sapiens Graecus credens illum ſibi 
objectum eſſe ſapientem, coepit cum eo diſputare tutu et Agnis: et elevavit unum digitum, 
Agnificans in corde ſuo, quod unus eſſel Deus. At ille Stultus credebat, quad volebat fibi 
eruere unum oculum cum illo digito, et ipſe elevavit duos digitos, et etiam pollicem, et 
fic tres dicens in corde ſuo, = i Tu vis mihi eruere unum oculum, ego eruam tibi duos 
oculos. Sed ille Graecus credebat, quod Stultus ille intelligebat de Trinitate. Deinde 
Sapiens Graecus oftendit illi Stulto manum apertam, fignificans in corde ſuo quod omnia 
ſunt manifeſta Deo: Stultus autem credebat, quod volebat dare alapam fibi, et incontinenti 
| gfteudit ei pugnum clauſum, fignificans, quod fi vis mibi dare alapam, ego repercutiam te 
pPug no clauſo. At Graecus Sapiens intellexit, quod } Lage” voluit Stultus fignificare, 
75 Deus omnia manu clauderet. Et fic putavit 0 


ibs. Et reverſus fuit Albenas, et retulit Romanes eſſe gnos, ei fic fuerunt 


conceſſae Lees illis decem viris. Qui decem viri tranſſcripſerunt diftas Leges in decem 
| tabmiis eburneis et attulerunt eas Romam. His etiam decem viris fuit data poteftas per 
Pop. Rom. interpretandi dictas leges, addendi et minuendi. Vigore cujus poteftatis vi- 

dentes, quod aliquid deficiebat in difis legibus, adjunxerunt alias duas tabulas ſcriptas : 
V e B 2 2 


s eſſe valde ſapientes et dignos 
2 
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1 et fic factae * XII. Tabulae ex quibus cauſaliter denominata fait Lex XII. Tabu- 


Spec.A lum. Et ifta Lex XII. Tabularum fuit principium Juris Civilis ſeripti, quo hodie 
— 1 * utimur, et cum iſta Lege XII. T. abularum incepit vivere Populus Romanus 5 


Dee this more The Authority of theſe Laws underwent ſome conſiderable Revolu- - 


t . 
Seeed den tionss 


ment delnops The Lex AEbutia, not that 3 by Cicero 5, but another, which 


_— 4. nn as. ds Judiciis Centumviralibus, contributed to break in upon their 


5 11. Agrar. 8. Obligation: Qua lata conſopita\ fuit omnis Antiquitas XII. T7. wat 


rum ©. 


— XVI. The Lex Cornelia, ex L ex Edits perpetuis Jus dicere ju- 


Balduin. Praef. Berentur, diminiſhed it greatly. For till that time the Roman Youth 
Comment. in began the ſtudy of the Civil Law from acquainting themſelves with the 
— Laws of the XII. Tables 7: but afterwards from theſe Edicts of the 


CRT Praetors ö. 

— (What! is meant by the Edicts of che Praetors, by their Edie Per- 

i dota petua, and how Hor ſtand diſtinguiſhed from the Perpetual Edit 
a of Julianus, will be ſhewn hereafter, when I come to conſider the 

Perizon. ad ſeveral { of the Roman Civil Law, or thoſe Principles, out. 

= m.195 . -of which it is compounded.) | 


However they were always confidered as the Baſis and Foundation of 
„0. 8. 36. 1. the Roman Law. Wherefore the terms Lex, Legitimus, Antiquam Le- 
e gem, Legitimae Hereditates, Tutela Legitima, &c. are frequently to be 
C. 6. 2. 13. underſtood of theſe Laws? ; and i whatever by the Interpretation. of 
VIpian. Fragm. the Roman Lawyers, might fairly be-deduced from them. | | 


tit. XI. { 3. 


Inft1. 15. pr, Thus ſtood the Tutela Patronorum : 
| Sigon. de An Ex eadem Lege XII. Tabb. Libertorum et LN ramus 7, Wels ad! Pe 


wy. Fur. Cv. tronos liberoſque eorum pertinet, quae et ipſa legitima Tutela voca- 
— 83 tur: non quia nominatim in ea lege de hac Tutela caveatur, ſed 
Gellius xx. 1. guia perinde accepta 9 per Interpretationem, ac 15 verbis Leis 
* Lib. 1. introducta efſet *. 

it. 17. 


It is of theſe Laws that Auſenius ſpeaks : 
Jus Triplex, Tabulae guod ter ſanxere 3 


7 zart x Sacrum, Privatum, et "EM commune EY wr . 
And Horace, | 

3 2. Epiſt. 7. Tabulas peccare vetantes, 

23. Quas bis quinque Viri ſanxerunt 3. 3 


The Tables themſelves, according to ſome, were prefirvad entire as 


i on _ Xa a TepiTTWS ouyxeutery d Oavpatopan feu. Twy x ug xa *. 


XXIII. Tho it may be queſtioned here, if Diodorus ſpeaks of the original Ta- 


bles, or of a Cy or Exemplar, or — of their uſe and * 


It 


low as the age of Diodorus Siculus. H & pape Noftobecia Compen | 


T HE ROMAN LAW, 1:1 
b It appears on the other hand from'Livy 3, that they were deſtroyed : vr. 
FF when Rome was ſacked by the Gauls: and that the Romans were = 
MF induſtrious in repairing that loſs from the Tranſcripts or Copies, whic 3 
= horn left of them. Tho' I am ſenſible that this Paſſage has been differently 8 
underſtood. | 6 % Sp 5 8 
Ritterſduſius upon the XII. Tables imagines, that the Copies did not 
ſurvive the Irruption of the Goths, which I cannot comprehend, ſince 
the Comments of Caius were extant in Juſtinian's time: and I can hardly 
ſuppoſe the Comment without the Text. | „ TE os | 
Some People think they were extant upon Copper Plates in St. Cyprian's — 
time, from an epiſtle of that Writer +: But the Text of that paſſage does +1. 1. . | 
not prove it. | TE 65 | . | 
The other Parts of which the Roman Law was compoſed, are partiſu 
larly enumerated in the Inſtitutes and Digeſts, and in many other places, 10. 5 
as we ſhall ſee more at hereafter. | pp ER doe 
Some Laws were made in proper form by the whole Body of the Ro- 
man People, in whom this right reſided. Theſe were ſtrictly and empha- 
tically called Leges. Some by the Plebeians alone, as Plebiſcita. The Senate 
contributed their SCra. Another ſpecies of Law aroſe from the Jus Ho- 
norarium, or the Edicta Magiſtratuum, chiefly the Praetors: the Aufo- 
ritas, or Reſponſa Prudentum, was another ſource of Law, till at laſt all was 
© | ſwallowed up in the will of the Emperor, or the Cugſtitutio Principts, 
Ihe progreſs of the Law from the time of the XII. Tables to the ; 
turn it took under Auguſtus or Tiberius, is deſcribed by Tacitus. Secutae A 
Leges, i. e. poſt XII. Tabb. ſacpius per vim latae ſunt, &c. In this He 
agrees not with other Writers, who tell us, that the Leges, Plebiſcita, and 
SCta, during the Commonwealth were frequently made with unanimity 
to revive the Conſtitution of the XII. Tabb. when they were reduced to 
9 Thus that Hort of them, which reſtrained Extravagance, loſt their in- 
fluence, till they were revived by Sylla the Dictator. _ WWE] 
— ſumptuariis legibus, quas ex Rhetris Lycurgi et Axonibus [ Solonis] 


* 
- 


Romam tranſlatas diuque obſervatas, et ſeneſcentes paulatim repa- - Ammian. 
ravit Sylla Dictator 7. e ee * Marcellin 
XVI. 5. 


For which reaſon, the Vis, or Violence, mentioned by Tacitus, muſt 
be underſtood of that Conteſt, which indeed was very frequent, and in 

which it was diſputed, not fo much wha? ſhould be enacted, as who > 
thould be the enacting Parties. mw pun 8 7 

But by this means, in proceſs of time, the Roman Law, like the Roman 

Empire (of which it is recorded, that ab exiguis profetta initiis eo creverit, 

ut jam magnitudine laboret ſua) became too great and burdenſome. This 
complaint was as high as the age of Livy:  _ | q 12. 

Immenſus aliarum ſuper alias acervatarum Legum cumulus*. _ M117. 34. 


: | This 


— - — 
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This put ſeveral u forming a deſi to reduce it into a ur Sy- 
ſtem or Pandect, 5 wk reſerved for Emperor — f 
ZBuch were | 

| M.CRASSVS,.. inet ff ? 
SEXT. Bis + / 
SERV. SVLPICIVs. 8 
- according to Van Leeuwen Mit. Fur. Civ. | 
*D.1.2.2. Of theſe Lawyers mention eed is made by ee. Rut nothing 
40. et 43. there of this deſign appears. Sulpicius was one of thoſe that wrote upon 
the XII. Tables, a 5 beſides a voluminous author. 
We read with more certainty "of this Project being undertaken, tho' 
without ſucceſs, by | 


- - © Tfidor, v. | 
p POMPE N= 
Origg. 1. ; : 
ge 5 . CAESAR?, 
Freber. Prack. . 


Jur. Gr. Rom. What was done by Yefbahan, qui : collegit omnes Leges et Seta, ſeems 

—— ee rather to have been = — Fg i5ca cy than a Lawyer, 

Camd. p.780, The reign of the Emperor ADRIAN 2 be ee ae cat 

5 Gell. 1. 22. aera in the Roman Law. Hadrian had been ng [or 83 lor] 
72 and alſo had been exaployed in regiltring the decrees or acts 

4 in Of Senate +, 

75 5 Of him is the famous Ife of trying his Fortune 575 the * 

Virgilianae, when this paſſage turned up: 


Nuts procul ille autem ramis infignis Olvae, 
Sacra ferens? Noſco crines incanaque Menta 


s Virg. A "i s Nomani, primam bus dd 
es Furdebits. — | AP 


Spartian. in For Numa was the Character, which Hadrian 3 his Admini- 

ran. c.. ſtration, in the Tenor of his Legiſlation and Politics more particularly 

5 Praclet. affected. See this ſubje& handled at: large by Dodivells. And what adds 

— much to his Legiſlative Character, is a circumſtance recorded by Euſebius 

| in hisChronicon, viz. That he give the City of Athens a ſyſtem or body of 
Laws, and ſo diſcharged the Debt which Rome ſtood bound for. 

Hadrian renewed the Office or Grant Reſpondendi de Fure, which made 

a conſiderable branch of the Roman Law, and which had ſunk or been 


p. 1. 2. 2. much neglected between his time and chat of Auguſtus”. 
ult. 


In his time and by his order, was drawn up the famous perpetual Edick, 
by Julian a Roman Lawyer; a kind of ſyſtem of Roman Law, however 
the original Plan, upon which the Emperor Juſtinian afterwards formed 
his deſign. Of this more hereafter in a more ſuitable place. It is ſufficient 
here to know, that it was digeſted into fifty Books, — conſiſted of a di- 
ſtribution or ſeries of Law, very much commended by Cujacius, and 


which is that very Digidution, into which the AIC: threw his TY 
* 


X this is diſputed by Bynker/boek?, and others. 


OO THE, ROMAN:LAW. " "09 
geſts, and in which he was followed, as far as was practicable, in the Com- , . 6. 2. 


pilation of the Decretals alſo, and b all the Canoniſts afterwards*: But gu 17. 1. 5. 
:  C:4 5.16 


War „ ne, Gothofred. 
Ea, quae Hadrianus Romanorum Imp. collegerat, accipiens Fuſtinia- N 
nus] eaque in libros redigens, proprium et ſeparatum opus confecit, Theodoſ. c. 1. 


Digeftorum ſeu Pandectarum nomen ei. jam ponens ", I. Obſerv. 


The Fragments of this Edict are exhibited, by Gothofredus in his Ss - 
tuor Fontes Furis Civilis, It is alſo publiſhed under this Title, Salv. Ju- Frooem. Ba. 
liani ti Edidtum perpetuum, cum variis Lectionibus Gul. Rancbini. See 
alſo Gethofred's Edition of the Corpus Furis Ciuilis 3, © the head of the Far. 1597.8. 
Digeſt : and Yar Leewen. Callect. Scriptor. de Orig. J. 12 | 3 Amſt. 1663. 
| There is another thing very remarkable of this Period, vig. That in the Fo 
Pandect (which is a ſeries of Law, drawn from the writings of the Ro- Rom. 1672. 
man Lawyers) there are but few Authors, above the Age of Hadrian. _ 

And in the Code (which is a collection of the Imperial Decrees or 
Conſtitutions) there is no one Conſtitution, prior to the Age we are ſpeak- 
ing of. For indeed about this time they began, at leaſt, effectually. | 

When the Roman Conſtitution became Monarchical, the people paſſed 
over all their rights to the Emperor, by an inſtrument called the Lex 
| Regia, Sa that put an end to Leyes and Plebiſcita. The Emperors for ſome 
time kept up the form of SCia. But about this time upon publifhing the 

1 Edict , there were few Laws, but by the Emperor's Authority. 

diabant folummodo Imperiales Conftitutiones, And this will help us to ; 
underſtand (what T apprehend relates to this Period) the following Paſſage: es ol 

Totam illam veterem et ſquallentem 1, Foam novis Principalium, 
et Ediftorum n TY 2 E 1 
| 5 


But farther, theſe conſiderations will help us to underſtand that famous ; 
distinction by which the Roman Civil Law is divided into three Stages or 


| „„ a CONN 1 | 1 
Jauriſtrudentia q Media | | % TT 55 
l ES ] 8 Noua.* | | h Prael. Camden 

The Juriſprudentis Antique was the Face of the Roman Law, from p.,;, 53 
the foundation of the City, as low as the XII Tables. e eee Ve pol 
The Furiſprudentia Media takes in the Period between the XII Tabb. 5. 
and the Age of Hadrian, at which time the Leges, Plebiſcita, Sta, &c. dry 1 2 Bs 


ſeem to have given place to the Imperial Conſtitutions, If not totally, at Heinecc. 
leaſt in great meaſure, | | | Elem. Iaſtit. 


., This een is ſupported by Cujeciue, Hotomon, and Patius: and ff, dn, 
Fuſttzian ſeems to give his teſtimony to it very full: L. Ke A. f 
Media Juriſprudentia, quae erat quidem Age XII. Tabularum junior, 179 


Inperiali autem difpobtione anterior 7, 


„ | 
Authors 
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16 HISTORY OF .9 « 
: Authors are greatly divided about theſe three Stages a We ſhall ſee 
them all, if we do but colle& the ſentiments of each concerning what 
was the Furiſprudentia Media. For that will mark out the other two. 
Opin. 1. Juriſprudentia ſub libera Rep. 
| 2. Ab Hadriano ad Conflantinum M. 
7 SeeD.1.2.2. 3. Diſputatio Fort 75 | 
5. 4. Juri ſprudentia fub Hadriano Imp. 
85 4 Furiſprudentia poſt Trajanum Imp. 


Something of this Emperor's. merits in the Wen Law, may be ga- 

thered from the Reſpon/a et Reſcripta Hadriani, collected by Dofitheus a 
* Lugd. Bat. Grammarian, and publiſhed by Goldaſtus Gr. & Lat, The reader will 
1717. 8. pag. find them in Anton. Schultingii i Juriſprud. Vet. ante- Fuſtinianea®, He will 
155-— 879. ſee an account of them in Cjaciusꝰ and Reinefius *. | 
o xx1. Ob- Between the Age of Hadrian and Juſtinian there were ſeveral deſigns 
ſerv. 8. — 7. towards collecting the Roman Law. There is mention made both of a 
„Deſen. Code and Pandect compiled by Hadrian himſelf. The Author indeed q 
Var. Let. Matthaeus Blaſtares, is but of little authority, and a late one, viz. of the 
ag 90. XIVth Canary. His words I ſhall tranſcribe : 


Tavre Tay 0 roh {ET Abyug e, d gta Adgand; dbpoiras e eig &, Ta 
- .— dN A ruf dic imo Wouypareic & BIBAOIE ods | 
| Hair. ENI HXON TA. AITEETA rurolg Fro IANAEKTHN 9 0v0pec 
| Depeevor, a ws er TRA dnaady ux Af idig ds © % 06 (aoiner; - 
| ro, &s BIBAIOIE _— AQAEKA, Greg aud. KQAIKAZ, 
— Aro. Sag rage. 
Nomocanon. This is a plain deſeription of what was executed by Juftinian; ; and by the 
great diſtance here from Auguſtus, odd pera Alyepo apas, it may have 
been meant for him. Yet he is mentioned below in his proper place, 0 
is there ſaid to have tranſlated into Greek what had been done by Ha- 
drian. The miſtake probably aroſe from the * Edict of Holter, | 
which was the baſis of Juſtinian s enterprize. 

Some people are of opinion, that there was a Codex Papyrianus, a col- 
lection by Papyrius Fuſtus of the Conſtitutions DD. Fratrum M. Anto- 
nini et Veti, in XX Books, What it was, we know not exactly. Thus 
much is certain, that XX Books of Conſtitutions are mentioned under his 
name, in the Liſt of Lawyers, at the Head of the Pandect: and his 


. 8. 2. 14. Firſt, gecond and Eighth N are cited in the Body of the PandeQ 3. 


3 He flouriſhed under Marcus and C. See Anton, Rd 
. Nomzn. _ en. 


| OST =" 


@ «a iterum PPE qui makes poſt in unum e uu — 

| guidem omnium praęſcripta unum opus 45 in 2 hows diſtributum, Digeſta ſive Pandectam 
ab eo nominatum, ut ex multis collecta ſunt. ue gutem Imperatores privatim [ ſin- 
2 decreverant, i in XII Libris 2 ques Cees ;Con/litutiones ln nominavit. 


; There 


S 
- 1 


OF THE ROMAN LAW. 12 
- Thats was another Codex of Julius Paulus, who collected the Impe- „ | . 
rial Conſtitutions (or rather Decrees in Judgment, Imperiales Sententias in = 
itionibus prolatas) in fix Books.“ And _— Werte were Authors D. 35. 1. ult. 5 
of Digs, as we ſhall fee a little belo x. i 3 20 "I 
© mark RS Le W | Merill. il. Ob- 
CODE BE 


 GREGORIANVS ET HERMOGENIANVS. 


Under Conſtantinus M. flouriſhed two. great, Lawyers, Gregory and 
Hermogenes. The former Gregorius (or Gregorianus, if it be the ſame per- 
ſon mentioned by S. Auſtin, Epiſt. ad Pollentiams, Legi apud Gregorianum) 51.8. 
was Praefectus Praetorio to that Emperor, and by his own authority col- 
lected the Imperial Conſtitutions from Hadrian to Diocleſian'. He was 5 See Jac.Go- 
followed by his Continuator Hermogenes or Hermogenianus, who carried ed Pro- 


down the Work to the time of Conſtantine. | 2 ad 
Theſe Collections were called the Codex Gregorianus and Codex Her- p. 183, ſeq. 
mogenianus. f 


The term Codex has been long appropriated to the particular Pn. 
= tion of ſuch Collections of Law: o Twy Nopoberwy Kudie. | 


2 5 boc ipſum appellatus, quia plurium Tabularum contextus for. Bea os 
x apud 1 vocabatur. * Publicae Tabulae C 8 


3 Fo 88 keln 
Sh 7 viſt. 
The Fragments of theſe are colleQed by 4 Schultingins, in his 9 
Juri ſprudentia Vetus ante-Fuſtinianea.* . | Sa ing: Ju- 


But theſe Books me anthorky, were foon N and gave Juſtinianea, p. 


place to Ces | 1 de 
22857 Cox THEODOSIANVS. „ 

This Code is extant in ſixteen Books, with an uſeful Comment of 1 Bla- 
Gotbefred, and has been reprinted. * ſtares, cited a 
It was the younger Theodofius, who about the year of Chriſt 435. gave PE Re | 
orders for a Collection of the Imperial Conſtitutions from Conftantine to Brevit View 
his own time, A. C. 312. — 438. F13. 

This Code was confirmed, or received the Imperial Sandton, in a Novel »p.68 FS 
Conſtitution of the ſame Emperor, A. 438. | v 


Novels are additional and ſupplementary Conſtitutions, ſuited to 1 ee. hs 


ticular emergencies, and added in the order they were enacted. 
Of the Novels of Theodo/ius, and other Em perors, antecedent to | 
2 » fee Fabric. Biblioth. Gr.*, and the edition of them by Lib. vi. cap. 
ithoeus. % „ 
Thus voluminous grew the Law, which was, according to Euna= - 
pius (who lived at this Period) in his life of AEdefius 3, dx KajenAuy 7 pag. 92. 


ro Ah. 
6 | . Within 


HISTORY oF 


Within a Century more. we come down to Fuflinian, whoſe 1 work | 
. 
CODEX IVSTINIANI IMP. 


From. the three Codes abovementioned, viz. the Gregorian, Hermo- 
. genian, and Theodefian, together with the Novel or Supplementary Con- 
ſtitutions, Juſtinian, A. 528. ſet about reforming the Law. See his Con- 
ſtitut. de novo Codice ſaciendo, at the beginning. 
It was finiſhed VII. Id. Apr. 529. and intitled, ene "a 
see 92. the LO: de Fuſtin. Cod. con 


- Prooem.Inftit. next care was the 
2 J. Omnem 


$1. De Con - DIGESTS or PANDECTS!' 

3 C.1.17.3.1. In the year 30, he iſſued out his decree for reducing into a ſyſt em, 
12. f 1.eod. the writings of the Lawyers before his time, reſerving only what was 

Concerning uſeful, and omitting the obſolete, unneceſſary, and EET 


the meanin 


the meanins The Contents of thoſe Books of the 3 are thus ex 


ther lines or 


aphs, | Librorum duo millia, verſuum autem tricies centena *. * 
. A due millia pene lib | of 1 9 


55 Duo pene millia librurum „ ˙·—1m decem 


80 k. Prae- | 4 
— 8 — millia verſuum a Veteribus eſfuſa. 


— Cap.1T. This Work was affigned to 7 ribonian, an eminent Lawyer, the Ma- 
Cone. Le. | 8ifter © orum, Exguaęſtore Sacri Palatii, and Exconſule.  _ | 
| Subſeciv. 1.8. rr in regard to 
2 andes. as well as eee d my that N 1m — a —— 
r 8 Procapius among t cients, v. a 
— Sap 2 HE among the Moderns®, Hetoman in his pri Afr pens and Fo. Fac. 
3 Wifſſeenbachius in his Emblemata Triboniani, have attacked him with the 
 Monsfauc. greateſt warmth. However he has found ſome Advocates, The Accuſation 
3 againſt him has been very well fancied, in the . vow) after the 
Corn. Nep. manner of a Roman Libel, 
XV. 4. et 


3 . Mv co P. F. SCAEBOLA 11. . 401L10 M. . GALLO coss. zv. 1D. 
loc. 


DECEMB, AVD AEMILIVM PAPINEFANI HOSTILII F. PAPINIAN VX 
Barthii. Ad- PRAEF. PRAET. IVRISC. ADVERSVM TRIBONIANVM MAGIST RVM 
verſar-LIV- BX CONSVLE ET EX QYVAESTORE SACRI PALATII sz FLAVIO | 
Comment. ad IVSTINIANO CAESARE IN RATIONIBVS PVBLICIS ADSISTO. EF 
Marm. Sand- DICO AC PROFFTEOR ILLVM IN COMPILATIONE DIGESTORVM ET | 
VIC. pag. 24. CODICIS IMPERITIA FRAVDE ET DOLO MALO VIQLASSE Ar- 
; $4.Provem. PRECTASSE CORRVPISSE SANCTISSIMAS LEGES s. v. GR. QUIRFTYM 
; EVMQYE HOC NOMINE REVM DEFERO ET ACCVSO EX LEGIBVS 
CORNELIA DE FALSO ET IVLIA MAIESTATIS POSTVLOQYE. EIVS 
five Errores RECIPL NOMEN IN PVBLICVM' ATQVE IN CRIMEN MANY PROPRIA | 
Tribonianide E SYBSCRIBO, 


Deed Bar O 1LLE BARNABAS BRISSONIVS REGII CON: 


2728.4. SIS TONII CONSILIARIVS AMPLISSIMI2. SENATFS 
PARISIENSIS PRAESES, &c. | 


THE. ROMAN LAW. {| | 2+ 
| He took to his aſſiſtance ſixteen other Lawyers, and tho' he wat al- 70 
| lowed ten years for the execution, he huddled it up in three. 
The names of the Lawyers, from whoſe works the Digeſt is compiled, Ee 
e RT If A Tas. with the name of their Book. And their . , 
own words are retained, as far as was ooniſtent with the ſcheme pr 0 3 | 
Much may be learned. of the Hiſtory and Merits of theſe 12 
Lawyers (and others not here mentioned, from Bertrand, Homes, 
| Bern: Rutilius, Gul. Grotius, and others, who have wrote their Lives ; ; 
from Pomponius? and his Commentators ; "Geol | Taiſand, Gravina, Hei- p. 1. 2. 2. 
neccius, and from the elegant hand of Manage in his Amaenitates Juris 36. fend 


Civilis., a 3 Lutec. Paris. 
The Civilians hold the language of this book to be ſo pure, that the Ro- 1554-8. 


OOO PE We AI Ar e eee e | 
Writers loſt. 
And there have been Civilians on the other hand, who maintain both . . 
| Code and | to be a barbarous Latin Verſion of a Greek Original. 9 
Concerning Helleniſms of the Digeſts, ſee Bynker ſboek,* Donell.* Rasi —— 
Ein. Merill, and others. Take this for an example: Pract. 


Sin vero dotem ita diſipaturus ita mani feſtus 9 ut „e rr gg, 
„ oportet, 2 - Pavegos £5": di Dq . | 3 . 3 
And this” a | J. Civ. vi. 
Aetimatis rebus in dotem datis pattum interceſit ut ex quacu 

| cauſa dos reddi deberet, ipſae res reflituerentur, hubita ratione golf 5 


Ju et deminutionis, viri bond e uae vero non exftarent = : 
- Fab b initio] aeftimatio eorum.s WES 


—— 


lere if my Author be right, the Editors muſt be wrong, who have 5D. ac 3:50. 
incloſed between two hooks, as deſperate, thoſe unluck y words [ab 
initio.] TH AN, fays he, in the ſuppoſed Greek Text of the Pandect, 
| xk barn rendered omnino, not ab initio, (of which Idiom I have , i 
y in my Notes upon Lyfas*) and, according as you pleaſe to lf N. 
ſtop the paſſage, the Tranſlation to have run, Wi : 8 85 


quae vero omnino unn exflrent aeftimatia corum [reddenda eſt ſcil.) 
ue vero non 8 omnino aeſtimatio eorum. | 5 23. 3.10. 


And this laſt is confirmed by the words of another Law. Sed fs res non *D.36.1.63. 
exftet, aeftimationem omnimodo maritus pracflabit.” 45 


So again, Si turpis aut difficilis fit conditio — remitti eam ab i initio viſum unt —— 
et *, Gr rather, bes this e Tv ax, or, omnino. 4 DI 
| There is a very good and entertaining Hiſtory of this Pandectꝰ, more tam Erewpla- 
particularly with regard to a MS Copy of it, preſerved with great care — — 
at Florence, and which Politian* and others fondly imagined to be „ 
the very Original. However its Age is very high, and its Merits con- X. Epi. 4 
ſiderable. For it is held, that all other Copys now extant are but Tran- 


C3. _— | 


OR. 


- : „ne 
2 See a Dic- ſeripts of this:: And alſo that the Morey of hs Bok in th rh 
| frnation of _ Century contributed much to the revival uſtinianean Civil Law 
| Schwars. An inthe Weſt, which yet is much controverted, It a however of that au- 
omnia Pan- thority, that in dif rom concerning the true reading of the Text of Law, 


— it has been ſolemnly appealed to, * its deciſion as formally admitted. 


Horentinis Puit vebemens altercatio inter eoſdem [Baldum ſcil. et Bartolum] in 
— — Textu, 5 ult. I. Si Creditor*, cum Bartolus in fſuo Codice haberet 
man. III. 2. | nollam venditionem, Baldus vero ullam venditionem + adeogue tum 
+ D. 20.5. 7. animi exarſerunt, ut miſſum fit Piſas, et veteres Pangefae int i in- 
1 hectae, quae cum Codice Bartoli conſonarunt5., 


5 Freheri 


Tbeatrum This Copy has been repreſented with the minuteſt — in a ne | 


Tom. II. Far. . 


11. Sea. iv, Edition ſet out by Franc. Taurellius®, which is one of the ops: of the 


Flor. 1583. Preſs. 
Fol. When I mention the accurateneſs of this Edition, I cannot_omit the 
„ Tan ſingularity of the Scribe in a compendiary way of writing, that is practiſed 


lius Praef. E. in no other MS that I know of.“ And it is this: The Copyiſt to ſave 


dit. Pande.. time and labour, frequently contrived, when one or more Letters, Word, 


Bynkerſboek 


Prnetermiſl. or Words were immediately repeated in the Text, to deſcribe them but 


ad l. de O. I. 52. once, and leave the Reader to make it out in the 'beſt manner. he could. 


Beſt mans K- E. This led the Editor of the Fhr. Pandect. to diſtinguiſh thoſe Letters from 


. 14 the reſt, either by printing them in Capitals, if the others were minuſculae, 


LA 


*D:1.2.2.11. Or ole vice verſa. Thus nec ESSEt for neceſſe efſet*. And 
Ait Praetor, NAVTAE, CAVPONIS, STABVLARII, QYOD CVIVS- 


. .QVE SALVVM FOreCEPERINT NISI RESTITVANT, IN Eos 


- | IVDICIVM D ABO?. 

*D-21.2-37. So again, 

125576 5 rebus quae pretiofar ESſent”. re nes 
71. zee. I mention this the rather, becauſe much uſe may be made of the Ob- 


ſervation. For inſtance, the MSS repreſent conſtantly the following paſ- 


8 1 Lex ſage thus: 
8. 51. Si ita legetur: Sempronio decem, aut „ noluerit, hominem Stichum . 7 


| 1 boc caſu duo legata ſunt, ſed uni contentus e debet *: 


bans rien Joſepbus Nerius * doubtleſs hit off the miſtake, when he reſolves it into 


inftances of the compendiary way of writing, that we have been ſpeaking of, vix. 


Reſtitution, uni COntentus eſſe debet. 
. Thus we read without heſitation, and all the printed Copies have ; it, 
5 De Confue. Si in loco communi quid feat, nunciatio locum habebit adverſus vicinum.* 


tud. c. Nulluss Where MS Flor. lcommun: : Edit. Taurel. COmmuni. In ſhort that i A 


— duſtrious Editor has advertiſed his Reader in many places to be upon his 


And — a guard, but left a great number untouched, which are reſerved. for thoſe 


De Conſtitut. that come after him. 


— — But enough of this, leſt my great Maſter, Lyndwood, ſhould reprove. 


Praccipimus. me, who lays it down for Law, that Zegum Corretli eft Ws, 5 
| Beſides 


, C . , - 2 54g A - - . - * f % ; . 70 . * 5 wo 4 ws 7 
Jͤ ͤſͤĩV d ( OD Fs 8 
5 Se CAR. Se SPIN ets FIT RG I Tee Once? 


1 fifty Books, which now pre- 3 
vails?, C 


5 hy, Libb. tee Lemme, incluive, 
+ ory? 11. patronage XI XIX. | n | : | 
IV. XX XXVII. | NE 898 
VV. —XXVII-XXXVI. x; C.1.17.3 : 
VI. —— XXXVII — XLIV. | 1777 WEE 
3 VII. — XLV— II. a D: ad 
| Not to mention a Divi6on, which was owing 2 EG ag, and Marin 
perhaps to the accidental diſtribution of a Bookbinder. — 5 
| Digeſtum Vetus 1— XXIV. tit. 2. Alciat. Pa- 
Infor tiatum XXIV. tit. © —_ e e 7 Rs 2822 
. Novum — XXXIX L.“. reg I 
ANSTITUTES. RT ON 


The Pandect was finiſhed A. C. 533. but before the promulgation of it, Ferrnd. Ex 
the Emperor gave Orders to the ſame Tribonian with pr and Doro- : ,, poem. 
theus, to draw up the Elements, or firſt principles of the Roman Law, Int. 


from his Code and Pandect, and the Inſtitutes of former Lawyers. : a Condit. 


Ex omni pene Veterum Inftitutionum Corpore elimatas, et ab omnibus Con 
turbidis fontibus in unum liquidum ftagnum derivatas *. mme titles ni 


(For beſides the Inflitutes of Caius, which are now in ſome meaſure ex- Ta. Ce jet 
tant, we read of the Inſtitutes of Paulus, of Vipian, of Calliftratus, of Nerius Ana- 


 Florentinus, and Murcian. Thus the Em peror called-his Code after thoſe pb ni 


who had FN ſuch Collections before = and his Digeſin, upon the *C.1.17.2. 
plan of o wyers, who had ubliſhed Dige s alſo, 2 Julianus, Paulus, Dia- 
_ Celfus, — Vipian, &c. Mode ae d his Nandect:.) conus. 1. 25. 


This was accordingly effected. and the Inſtitutes were publiſhed XI RN 


Kal. Decemb. 533. and the Digeſts i in the Month following. oſs Prae- 


So that the Inſtitutes are prior to the Digeſts in. order of publication, Ci. — 3 


but later in order of compoſition. But the ſanction or. authority of both eInſt. Prooem 
bears date the ſame day, Ii. Kal. Jan.“ * 5. 3 3 
See an example, where the Inſtitutes are interpreted or en Ne 7 ibid. $4 
Digeſts 5. 4 5 26. 
T N = are called Prima Leguin canclules. —_— 
k E222 Totius Legitimae Scientiae prima elementa . 33. 
| Cunabula Furis et prima ere dp 5 e Re de 0 
11. Add, 
| But-n more : Seen lnſtitutiones 9. Laddant. I. 1. 
— Siquid aliud a nobis fuerit. promulgatum, Inſtitutionum vicem oþ- — 8 
- -Finens; ut rudis animus fiudiofi fimplicibus enutritus, facilius ad Valla Eleg. 
+ + altioris Prudentiae red, gatur ſcientiam *, PCI 
_CODEX 


— —— — 


— ET SWF: 1 
0 


— 


— 


* — 
L 
8 * 3 
— — ————̃ ̃ ͤ—ͤ Rd ! > 
— 2 * 3 was: 


22 HISTORY; or 


Os . i Co DEX 
REPETITAE PRAELECTIONIS. 


After the publication of theſe, new queſtions ariſing, and new deciſions | 
being given by the Emperor, either not comprehended in the former Code, 
or thoſe that were, wanting correction, He ordered a new Code to be com- 


dee the Con- poſed.+ | 
A It was 2 XVI Kal. Dee. 524 „ and the former declared to 


Emendatione be of no. farther AutBorny.” "Wark therefore ſoon begin to be for- 


Codicis, at the 
Ae the . 
preſent Code. 


NOVELS. 


Of the Novellae Conflitutiones of Theodofius we i ſpoken above. Such 
are theſe of Fuftinian, who ſurviving his Collection of Law ſome time, 
new queſtions wanted to be decided, or cortections of the old Law, when | 
uſeleſs or contradictory, became necefſa 

Theſe Novels of Fuftinian, of Code ln are digeſted into no 
certain order, nor bear date at one time, but as emergencys called for them, 
from the publication of the laſt Code, down as far as 5 57. 8 Contius con- 
5 Add Matth. cludes from the ſubſcription of the 142* Novel +, | 
Steph. Pro- It is probable that moſt of them were enafted between the years 535, 
n. 4. and 542. | 
TR” The original Text of the Novels, or moſt of them, was Greek. Of which 
. eral Verſions, the old or vulgate, a more elegant one of later 
5 Marp. 1717. date, by Halbander, another by J. Frid. el 5, But the er one is 
" the only uthentick one e 


de b. J. C. Novel 9. 11. 23. 62.143. 150. were wrote ein in Latin and | 


Cap.7. the * of the Language ſhews it. 


A. Duck. de 
4.16. So chat the Corpus lnſtitutes 
| Juris dec or D igeſts 5 
KNomano-Civiliss f 938 9 ' 
Wy ant of Code 
made up of theſe Books. Novels. 


Beſides theſe there are others of great uſe in the tay of the Cv 
_ | 5 | 


The Furiſprudentia Ante-Fuſtinianea collefted and well publiſhed by 
Simo Leewius in his Fragmenta Furis Civilis, and by Schultingius. 
Theſe are ſome Fragments of. the old Lawyers before the time of 
Juſtinian, which came down to us (for the ny of his Corpus 
„ p— and are — 
| 4 


| THE ROMAN LAW. "an 
1. The Inſüitutes of Caius in two books: doubted if that Caius, who 
4 hot oper e e Proven, iu a called Cas 


noſter 7. 5 i — N 
2. Some Fragments of Vion. VV 
4 Sententiae Pauli. _ þ Id-adProcem. 
4. Collatio Legum Moſaicarum et Romanarum.. Of « an Age ad Aother ; Prinz . 5 
uncertain ®, palin... 


Theſe b no 1 not being 0 as 2 the Corpus uris * See Me 
Civilis is: and moreover they are ſuppoſed to be of a bad Original, being 8 — 
only Extracts made, by order of Alaric K. of the Goths, out of dme Boos man 
then in being, and much interpolated wy TRE; who had this Extract 


in Commiſſion | 5 


Gothofred. 

That theſe Pieces together with the Throdofian Code Hippened to ovine Bibl. Jur. C. 2. 
down to us, is owing to this Circumſtance: That the Theodofian Law Af 
(l diſtinguiſbed from the Juſtiniancan) 4 the Writings of theſe gin de Ler- 
Lawyers was received by the Franks and Goths, who over-ran the Weſtern SCti. | 
| part of the Roman Empire, and founded their re States: at the 

time that Sicily and part of Italy and Africa, which was all the Romans- 
had left Weſtward, were directed by the Syſtem I Fabian, to whom 


they were ſubjeRt. TO I 
. e e 
A Greek 4 or rather Paraphraſe, of the Inſtitutes by Theophilus, TT i. C. 

by ſome ſuppoſed the Perſon mentioned by the Emperor Procem 2 8 i 


by Cujacius and others, one who lived ſomewhat later. [gre — 
1 oe libro nullus exflat ad Juſtiniani libros intelligendes , 2 * — 


prog hraftical Verſion the ſenſe is ſeen, in which Juſtinian was ad Paraphr. | 
underſtood at the time when Theophilus wrote. Theophil. 
Of this a Latin Tranſlation has been made, and found to have a good Cujac.adleft. 


ſucceſs in accompanying Juſtinian's Inſtitutes. 8 pro- 


An excellent Edition publiſhed 1752, of W Gr. Lat. with va- oem. lat. 
rious Lections, Notes, &c. in two mes 4. _— 
ö _ x | _ Apolo- FR Oh 


get: xXxIII. 


The Befla, or 132 Hs ms, compoſad. in the ninth and 5; N 


| tenth Centuries, in emulation of uſtinian, b Bafilius Macedo, I and f 
his Sons Leo and Conflantine.+ / fi * = 


It was a Collection of Law for the uſe of the Eaſtern Empire, com- oy 2 
iled out of the ſeveral Greek Verſions of Fuſftinian's Corpus, and other Agen. l. 


s of Law, which / prevailed in thoſe Parts: was publiſhed in XVI guſtin. I. e. 
Books by mib. Fabrottus, Gr. Lat. | +.Cujac. VI. | 


"Theſe Books were never received in the Weſt, ey are conſequently of Jor Gone 
no Authority there; but however have their uſe and . in comparing Jur. c. 6. 
* explaining, 4 5 Par. 1647. 

N | | | It Fol. Vol. vil. 
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8 3 n eres, 


1 g e 4 FL © TREES 8. & Tas. 7:02 e'the 2 * 
3» the Empire, as jt was propagated by the Writ 
Ataliatay ellis, Baff. Hormen 


4 
1 


- Bay | Al 4 Adin * Ne 1 
Before 1 cloſe this -Hiſtary,, let me 5 a word 0 ve das he 1 me- 
„ „ rr ary See 36. e LE | 


2 e ee e eee eee ee 4 al, ang) 
— e ee l ear nil rf, 459% rer Sin e 
cultis litera- + 5 120 Ne E.G we rim dg. 2 4 71 : „ 
rum notts. | I've. 7 #4. 4 8 * Ml 3 F: 
Herm. Hugo * A | hy tu It 
de prima ſcri- "oY 

bendi origine. 


—_— | "KI may —＋ 12 5 the Corruption of fs ae d Note of fa 
Nor. ad Hiſt. Scribe, which had no meaning or foundation at firſt . 


Lens Con... . The Inſtitutes are divided into four Boots: each Book i into a mater: 
Coras. v. Mi- of Titles or Chapters: and each Title into n * m n 


ſell. 15. firſt is not numbered) and deſcribed thus: . 
e pr. I. de Nuptiis.— If. Lib. I. Tit. X. eee pr. 


3 PS on a, I Nati os of L. 4. Tit Kong 4.4. 701. 
5 padre | „The Digg, are divided inte > Books : each Book into” ſeveral 4 


Kan. Ave Sing th: Mult > 


Baud. Cent. I. a =» D. 1.5 14 5. . N F 
— "Is Diel. Firſt Book, Fut Title, Flad yah 


3 * the Law is divided i into Nn. a fourth number moſt be 


o_—— "ry Or. 8 425 4 12 15: pr: AN-220t! 26347 e e i 2 . 5 
74 | r, 13. Js ? BILE 44, £04 ads 711 
* of Antiently thus: ih Pa S 4 or, Regulis Juri. 7 1 «ha 

Sele Lexi- 2 J. Legatum. D Gee r 

con Jurid. V. r, Ae 5. D. de Poenis. 


eee In the ft of theſe inſtances is quoted the thirtieth Law of the Tide i in 
— the Dir 4 Regulis Furis. i 


tinae, ad init 


Lit. F. (The Names of the Titles were formerly ſo familiar, that the men- 
Alciat. 117. tion of them ſuggeſted to the Reader the Number both of Book, 

Diſpunct. 16. and Chapter, or Title. 

Wande Int —— And therefore, as this method ſometimes prevails, ie 95. 
Circens. I. 15. nerally an Alphabetical Index of all the Titles, at the Head of 
Mikel 4” dhe beſt Editions of the Corpus Juris Civilis.) 


, the n ES 


THE ROMAN en,, 25 


And this is agreeable to the practice of former Times: when Books, N 
0 or Sections of Books, were known and quoted by the firſt Words. 
Je obtained much in the Church, and we retain it in Te Deum, 
Jubilate, Nunc dimittit, &c. Thus that Hymn, which ſometimes 
makes a part of the Service, was always known by-the 
name Bemedicite : and the Initials of the Plalms in the Vulgate 
Tranſlation, ſtill keep their place in the Engliſh Liturgy. Thus the 
ewWs called the books of their Pentateuch * the Word that ſtood 
ſt in each of them. Thus the Pope's Bulls, as Vnigenitus, and 
ſuchh like: and antiently the Pragtors-Writs ? Si certum petatur— 
Ptrubi — 9 Wii Meri the laſt of n thus at 


large: 
VTI EAS AEDES d. D. A. NEC VI NEC CLAM NEC PRECA- 


RIO A. A. A. POSSIDETIS QyO' MINVS ITA POSSIDEATIS . 5. . 1j. 1. 
VIM FIERI VETO*,) | pr. | 


in che both Word and Number. FFV „ 
But be it noted: . 
Sometimes a Number added to a Word Ge zonifyed,) that there were | 
more Laws than one under the: fame Till, nn with the 
ſame Word, as f 
I. Maritus. 1. D. Solut. A. — D. 24.3. 52. 
I. Maritus. 2. D. Salut. Matrim, — D. 24. 3.54. 


The Abbreviation arg. before a Quotation, implics, that the Text or 
Law produced is not a Greet but a conſequential proof. 
I need not mention, that end (i. e. . a refers vn to the Tie 
1 quoted. 2 
The Code is cited in the fame raanner as the Digeſts, viz. . by Book Title 
an Lam. 
The Novels are cited by their Number, the Chapter of that Namber, 


—— F - 8 


and the Paragraphs (if any); as, 
er 11 5. c. 3. 
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Doxaet NOSTRI IESV CHRISTI 


MAS COSTHLIOSIL OBI 38 1. ttt 2UUY 2015335 113 290 WIPETIL ENT 31009 11 


Iniperator . -Gazjar FRAUlusIUSTIN ANU 5, Alamanicus, 
Gotthicus, Francicus, Germanicus, Anticus, Alanicus, Van- 
dalicus, Africanus, Pius, Felix, Ing/ytus, VIEW ac Trium- 


— _ Auguſtur II aus: dH chi s 1 


li Lov ykur 8 
N 1 720 18% £:4:2 
| MPERASG RIAM, Maheſtatem non 
etiam legibus oportet gſſe imatam, ut utrumque tempus, et bello- 
rum, et pacis recte poſſit gubernari: et Princeps Romanus non ſolum 
in hoſtilibus praeliis victor exiſtat, fed etiam per legitimos tramites ca- 
lumniantium iniquitates t far tam juris religioſiſſicaus 
victis hoftibusg trinmphatat magnifeus. 5 1 
is A , K „N11 at 
SI. yt Lune V2, 935 cum mms viglliis, ee provi- 
dentia, annuente Deo, perfecimus. Et bellicos quidem ſudores noſtros Bar- 
baricae gentes ſub juga noſtra redactae cognoſcunt: Et tam Africa, quam 
aliae innumerae provinciae, poſt tanta temporum ſpatia, noſtris victoriis | 
a cacleſti numine praeſtitis, iterum ditioni Romanae, noſtroque additae 
imperio proteſtantur. Omnes vero populi — tam a nobis 1 
tis, quam — reguntur. 


§II. Et cum Sacratiſſimas Conſtitutiones antea — in luculentam 
ereximus conſonantiam, tunc noſtram extendimus curam ad immenſa ve- 


teris prudentiae volumina, et opus deſperatum quaſi per m profun- - 
dum euntes, cadleſti favore j Jam adimplevimus. 


$11. ; 


PROOEMIVM INSTITVTIONVM. 


$1II. 5 hoc, Deo 1 peractum eſt, Triboniano viro ma- 


Fheopials e Pere e e 


um 9 et legum 2 et circa noſtras juſſiones fidem j 
multis rerum argumeritis accepim ccepimuy) nvocatis, mandavimus foedtaliter, 
ut ipfi noſtra qe en noſtriſque tuaſionibbs Inſtitutiones componerent : 


. ales Ae n abi in 


utile, nikilque perpe ram 12 ſed in ipſis rerum obtinet argu- 
mentis, Techn 5e et quod ahd Fr r gene — quadriennium priori 


bus contingebat, 2 tunc Conſtifutiones Imperatorias nt, hoc vos 4 
primordio ingrediamini, digni tanto honore, tantaque referti felicitate, ut 
et initium vobis et finis legum eruditionis a yoge Principali procedar. ' 


CIV. itar libros quin Digetorum, fu Pandedtrum, in 
aibas cab x pp cs qulyqgin Dig per eundem virum / 20 


um, Tribonianum, necnon ceteros viros Radek et facundiſſimos confe- 


cimus) in quatuor libros eaſdem Inſtitutiones ee 4h ut ſint totius 
legitimae ſcientiae prima elementa. 


55 ; 
N 8001. Iv 88 h 


SV. In quibus breviter expoſitum oft, et ese ee 1 


poſtea deſuetudine inumbratum N remedio illuminatum eſt. 


S VI. Quas ex omnibus antiquorum Inſtitutionibus, et praecipue ex 
commentariis Caii noſtri, tam Inſtitutionum, quam Rerum — 


aliiſque multis commentariis compoſitas, cum 2 viri prudentes 
dicti nobis obtulerunt, et legimus et r 0 eitel 
rum Conſtitutionum cobur cis — 2 


h f er Wo rryvny , 


'$ VII. Summa itaque et alacri ſtudio has leges noſtrub ace ite, 
et voſmetipſos fic Fen >= oor ut ſpes —— fovent, 


toto legitimo opere perfecto, poſſe etiam noftram: Rempublicam in parti- | 


bus ejus vobis credendis gubernari, D. Ek: XI. Kalend. N D. 
IVSTINIANO PP. A. III. CONS. 


27 


28 


UPON THE 
: PROOEMIUM of 1 INSTITUTES. 


one ſtitution of the Emperor Juſtinian, giving a Sanion*, to what 
+ Tribonian, and his . jr ory, Co So that from 
the date hereof, viz. XI. Kal. Decemb. which was in the Year of the 

Chriſtian AEra 533. or, to ſpeak more accurately, from III. Kal. Jan. fol- 

*SeeC. 1. 17. lowing 25 theſe Inſtitutes were to be received as well for Law in the Courts 
* — as Elements or W a ee 


SOIT * profiles or Pebolantulbe: che Taſtitutes'is an Imperial con- 


Education. 
It is therefore, by the Greek 55 5% raphraſt, Mulas called H Audrokic 5 1 
GSM T6 Lgirdræ, and by uinian bim if Leger. be 


— . , ſeu Elemen- 
forum er Digeforum vel Pandectarum Poſuimus, ſuum  obtinere 
3C.1. 15. 2. robur *, 5 


N 1 5 of 7 ; 
CAP EL LE) "Ba? Ds Auk | # ' + 4 7 


n | IN, NOMINE, DOMINI. NOSTRI 1ESV' CHRISTI. 


"This ſolemn Entiande upon his! E. eien, b. e ah Out, Þ 
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The Imperial Titles here nrgeited- have) been well explained by many 
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The honeſt Bocotian acted here with mbro#atroitack this could reaſbn- 
ably 4. from one of his character. He would not reveal to 
5 we et of his country. Foſſihiy it een un n 
1 | 

Of this kind is that memorable Puniſhment of Parricides, among the A 
| which is known to all * and is alluded wn 
1 following lines of Juvenal. * 

. Guyjus ſupplicis no debuit una parars2 . ch b d þ ä 

Simia, nec ſerpens unut, nec cuulleus unuss. vn. Sat: 


i409 1 203-4 Js Vigo 24s Bo ett, g 
Et deducendum corio 301 in mare, cum . 
Clauditur adverſis innoxia Simia futiss. 3190558 ie I. Sat. 


| 155. 

And accordingly we often find the language of the Roman WOE . 48. 9. 9. pr. 

Vds miror guare cunſtare vidaatur . 179. 
uod quidem per quam drum oft, 47 ta Lox [eripra ee *D. 40.9. 32. 
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According 1 to that paſſage in Zafantius.: 


Tanta eft Autteritas Vetuftatis, ut inquirere in een, ela oe ducaturs. u. Divin. 


Although the Idea of Obligation be regularly included in dur Notions of 
Jus or Law; and Perſuaſion, as we have juſt now ſeen, is upon that very 
principle not reconcileable to it: yet PE RNAISsION, which. appears to be 
ſtill farther removed from the idea of Obligation, is held by thoſe who 
have ſtudied this queſtion beſt, to be the act of the Law, as much as 
Precept or Command, Though nothing ſeems ſo oppofite, as a liberty 
of acting or not acting on the one hand, and a neceſſity, I mean a legal 
one, on the other, yet is Modęſtinus right i in his aſſertion, when he ſays, 


Legis Virtus haec eſt, Imperare, Vetare, Permintere, Punire*, *D.r. 5 7 


i confeſſum eſt, haec fere quaeruntur : Vtra. Lex. potentior.;. ad Deos 
1 e ad remp. e an 


enen e 


8 ee ti bro Aixts\ EBllbophcobuni tradit Ke R . inuſitatae ma- 
gnitudinis, 2 odo Fer e aſperſaque mola 's immolare dc cum 
peregrinur z yu 2 4 os enere obfu eſcens wy 10 e, Fee ex Boats unum 


nihil aliud potuiſſe 22 m Kae a eſſe majorum inſtituta, nec decere rationem 
„ patriae — . 4 


For thougf Une 275 25 | 
Lawgiver, ok Petmiſion oh ſeem? to TelVeys i x 35 
nothing therefor done By the ne 1 5 | 7 
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tor, but leſs alen 1 2 5 | 8 ö aner Hecoald 
made it your Duty, he now Mages ft a Option. He, acts as muck 
the one Caſe, 28 in che other: 4 Acts 1 of one Fan 
And it is dae ci feed be Ueber fa” 
proper authority ſtrikes out A line, deſcribin * 80 
ſame time he teils me that the other fide of the dere is, where I may. That 

he has incloſed fo much ny 2, 1s Sw we lob no is allowed on 
both hands) and N 8 no left f ry Breen o more, For 
indeed the act is one and- — £7. 75 oY Mc SY rin + ms Rag 
When the Emperor Fuftrnian 25 Sacks vt the protibited Degrees, he 
does, eadem opera, — out the unprohibited alſo. 
He tells me, I cannot marry my father's ſiſter, but leaves me at dl 
about my father's ſiſter's dau ghter. The Emperor neither injoyns nor pro- 

| hibits this; but he informs me of the Law that I do Je agere, whe- 
ther I do it, or let it alone. 

When the Emperor Theadgfius incloſed this marriage of Couſin Germans 
within his Pale of Prohibitions, he did no more in his e Ca- 
pacity, than Juſtinian did, who ſhut it out. 

The Voconian Law, which reſtrained inheritances left to daughters, 
extended to thoſe only, who were regiſtered in the Cenſors' books. Upon 
which account, Thoſe who were of Fortunes too low to be regiſtered, ani 
Thoſe who acquired Eftates after one Cenſura, but dyed before the next, 
were permitted to make their Daughters their Heirs. The Law did ſome- 
thing poſitive here, when it ſtopt at this diſtinction, and extended to the 

Cenſi only, when it might have extended to the Non-Cenfi alſo. 

Thus the Law of this Country fixes the idea of Bona Notabilia at fre 

Pounds. Who can diſpute this being an Act of the Law? A greater or 

a leſs ſum might have been equally convenient. And yet by this fixing, 
the Fortunes of ſuch who die Inteſtate on this ſum, are permitted to 
paſs without Adminiſtration. ” 

When Romulus permitted, not conſtrained, the Father to ſell his chil- 
dren : When the X. Vir nab the Creditors to avail themſelves of the 
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III. 
as ad et ns ward ifs Paine oe 

A Moral Quality, annexed to a Perſon, enabling him to have, or do 5 
ſomething juſtly. 

That Moral Quality, by which we juſtly obtain either the. Govern- 
ment of Perſons, or the Poſſeſſion of TP! ; or by the force of which we 
6 LE cs 

acullas, 


1 A LANDARIGHT: 57 


| rech 5 4 
1 vel agendam; ad aliquad commodum ren _ al. 
at — — ag itn ee HD = 


| 2 * 
And in r of _ ol we 48 | (15199) wwatan Polk 

. "471; 11 W £2 art? 2 18117 of wh Fe Ai 
n ee 364: port: fol ber rv wo”. 8 


— Deflldi of uſtice : ans of perpetusPolnt © 
: Jo ſuum cuique tyibuendi 5, l 5 Inſt. 1. l. pr. 
Hence the Title in the Inſtitutes 25. 9 'Prrſenarum, cbrreſp. . 

to the Title in the Digeſts de Statu Hommum, For the 


ity, 
Relation of e we „and Filius &c. — 
a conſiderable difference e de e — and 0 


conſequently ſenſibly affects 2 b | 
Te Aer that the * „ Fen ddr 
to WA Hos that Situation or 


Len oh lh, amen De. 
ſome remarkable I 


San, en, qui in canſe a a, "teria 4 om 1 von # $6 ant 
ao is 


Civium publicaret, | ſed uni uerſas RET regioneſque uno 
calamitatis jure W " &: 8 


Nes eum eſſe deceptum, qui id, ee a6 
5 i; whether that Bits wal Free, o 


© Opin enim Jure ea funt fro rojecto AA, ah due Prin- conditione 
unt. Libera meliore jute ſunt, gram ſerva: N in melore cauſa 
bent, Fm ys... i Cic. 111, 

| | . Agrar. 2. 
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That is, by our Situation, Condition, or Circumſtances. 


Jus therefore in this ſenſe, as we have ſeen, is a kind of a moral or 
i Faculty, annexed or ſuperinduced to our natural ones: and 3 5 

en coo 2 with them. For Faculties are natural r ane Fes 
is that conveys to us the Condition of making uſe of law- 1 
fully. It is conſidering the ſame Act done Phyice and _ legitime.  * Tnft.z. 5 
Thus Y{usfructus.is defined, I vs alienis rebus utendi fruendi ſalua rerum P. 
ſubſtantia . And it is ſaid, that Yſusfruftus legari poteſt earum rerum, qua- , bt, 3 
rum ſalva ſubſtantia utendi Fruendi poteſt efſe Een Not but Jus 3 
and Facultas are — taken W . 
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This cannot be better inforced, than by the words of the XII Tables: 


 PATERFAMILIAS VT LEGASSTT SVPER TAE 
TVTELAEVE SVAE REI ITA IVS ESTO. | 


The Act of Bequeathing by a Teſtamentary Diſpoſition is well under- 
ſtood to be a S Jen bu Conceſſion or Indulgence of Law, or in 


| other words, an Act of the Law Permiſfoe. Bat that Law, which con- 


veys to a Teſtament properly conducted the Idea of a Juſt Action, (at 
the ſame time not condemning me if I dye Inteſtate) conveys likewiſe © 


the Teftator a RIGHT, if he thinks "proper to aſſert it, which no Man 


can lawfully diſturb. 2 Jus efto. 
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nitude of Right which Gabe 

Rem, a Right to acquire; be us in Re, or. compleat., Acquiſition, 
They ſtand to diſtinguiſh be le an Abatement and Fulneſs of Right, and 
to denote the Proceſs from Title to Enjoyment. Thus in the Civil Law, 


Covenants are compleated by Delivery, or giving Poſſeſſion, - 
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expreſſes 3 Right as belongs to the os row Landlord; or 9 off 
er: the other, of the Tenant ar Mort EY, 
* To any Hr to the Alien which 1 hive eſtabliſhed between 
Property and Obligation, the former is capable of ſome diſtribution. It 
: — be over Goods, or over Perſons, Thoſe Goods may be either my own, 
and thence ariſes the idea of Property, ſtrictly {6 called (My Reader will 
not be diſpleaſed with me for ufing this word both for Genus and 
cies, when he ſhall find the authority I act by, which will be better ſeen 
hereafter) or they may be the Goods Pandit, which owe me ſome br 
vice, and in which I have a Title or Intereſt; and this comprehends the 
ber a Praediorum. For that is the Idea of Services, when a Man abates 
part of the Right, which he had in an Eftate, in favour of another. 


les quam Jus Suum 1 imminuit, alterius auxit, boc "9 aer. 
KG: 39. 1. . © guam g 29: novel aedibus ſuis impoſurt +. 


The Right over Perſons may be. tht of Dae or © Civil Govern- 
ment, the Jus Parentale, or Paternal Authority (I add not that of Domi 
 nium Herile, becauſe with the Romans, Slaves differ'd not from Goods) 
| -or laſtly, it may be Jus Tutelae, or the Power of Guardianſhip. Thus 
5D. 26.1.1. Tutela is defined to be Jus, ac Poteftas in Capite libero 5, © 
loft. 1. 13. 1. The common reading is Vis ac Poteſtas; but that Fus once prevailed, 
| ts plain from the Greek Paraphraſe of Theophilus, where the former word 
© Land. E. is rendered or tranflated, rd Jiaoy ©. | 
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8 71s eſſent es adiuncta, ad quo ejuf 2 e . m | 
Thus Nuptrae is defined by Modefinus?,. „ D. My 2.1. 
Conjunctio Maris et Feminae.— divini er bumani j Juris 9 
| uuntur Connubia et Afnitazes, ex bus etiam plures propingui — 
4 autem conjunctio en, devincit eee, et caritate. | 
Magnum eft enim eadem habere monumenta W uti ſa- „ 1.08: 


. Fun, Alling, Babere commumia . ; 17. Add, 
hp tis MANIBVS. r . 
1 5 POLITICIENO P. FIL. | e 
r PAPINIANO . CV 
AE DIT Vo SE PVL. SER G. 1 


FAMILIAE. AEDITVAVIT 
ANN. XII. VIXIT ANN. XXVII. 
M. VI. 1 ie 
NVS L. F. PHILIPPICVS 
SACERDOS SERG. FAM. 55 
FR AT RI PIIS SIM O 4 
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76 rur row ri rea LAW 
| Ancther Reaſon nj RENE, Aa vas, becauſe ſeveral. Famil E 
having hereditary Prieſthoc | "the ir wa che care of tho 
Religion, to ee abuſe that might ariſe by 
b ran in ** Bnewin na- Jodw 21 bavher heduyort T. 


+ | MARRIAGES!" | A 2009 ane, tegen 5 
e a en 9 W 4\\ $ 
belonged to them for the ſame rea 0 
P. 23. 2. 1. tion of Nuptiae lately prod r dr r 
They aſſiſted therefore at che Crremany of case, fr which 


Servius is quoted: 
3 Furre Nuptiat fiebai nt per Po) | 
the Degrees Fo Conſanguinity, d offer ef Indecora. Naar were 


of their proper Cognizance., ma. L e 

e ne married the Wife of Neru, at che time She was far gone 
NY Child. Abducta Neroni uxor, et conſulti (per. rp) 
Tacit. l. An- Potifices an concepio necdum edito partu rite nuberet “. 3 


nal. 10. | 
Thus the Emperor Antoninus Pius ſent his Reſeript; i in qu of Por- 
v e tifex Maximus, to the College. of Pontifices, upon a Que ples of Legi- 
P. 38. 16. 3. tima | 
= TER 3 Writers think it plain from two ———— he the 
vr. and lig. Doctrine of Permitted and Prohibited" Degrees Was not che proper buſi- 
cod. pr. neſs of the Civil or Temporal Lawyer, but the nin concern of the 
Pontifices: that it was however, what the Temporal Jardin ought to 
be acquainted with, as the Caſes of Inheritance, 2 G lanſhip, and 


ce depended much upon it *, 56 hs 
...FYNERALS, SEPVLCHRES, | | 
Nec cackefles. 8 e pe fed ufta qu une 2 
Liv. I. 20. |  manes ut. idem Pontifex We 7 — fque 
Lague cum multis aliis rebus, tum e Pon 0 Fure, et cim Se- 
M * pulchrorum intelligi licet ©, 6 nf 1 : 
1 Thus th 3 to have had a Power of aligning a Burying e plac to 
thoſe, who had none in their own right. 
a. ACTILIO RVFO 
ACTILIAE BERONICAE 
. INDYLG,, PONTIE. 
" II. LOCVS. DATVS7. 


And could inforce the Execution of laſt Will and Teftaments relating 
to Funeral — 


* 


0 


| * Guther. u. ſometimes of Judicial E 


Puamvis 


. or THE ROMANS. 


is Ml ricto. Jure uu 75 actione beredes ad monu- 
ee nin bis Eee wel Pont! call auttoritate com- 


» pelluntur, ad obfequinm, premar, e, | 
| They bd inde the whole Cognizanc » Sepalchrs -matters, at leaſt 


a concurrence bing the Emperor. 1 # 
ar: corpus, an 2 8 Fre 


Qa, quae: tent vel pn effodert 
TOLL}, 85 me 2! fol mas hn gle To, Juſſu Principis, quaeſtionts ? 
Et ait Labeo, Foc = Ferme um Font: al, Jeu Juſfionem 


Principis o. 7 
ns Hetentibus quibuſdam, wt fbi 


| wege, aut Proprer uminis incur um, alaque 
dune Jecun cundum 

1 crebam i mt 4 4 5 
4 | quid 


N J 


wel . 18 eke, vows, consken AT ions, Ge. EE 
ute . nn Pont Nr Maxino ca. 


reli uias orum, aut prapter infuriam 
7 L bis fimilia quae- 


ite truſmodi caufis Collegi 
; maximun Pont © ans ici Putavi, 
ne 'me veer”. N ö 


* 


| Libet Jurare. Tun” meo Pontifex 1 4 
Of Conſecrations ſomething may be ſeen in Ciceros Orations pro Domo, 
and in the Solemnity Virginis Veftalis caprundae, deſcribed We A. Gali 4, 

It appears from hegte, that Talg bad good reaſon to ſay, . 

* Pontifex "nemo bonus nift qu Ju Gut cognofſet 0 


And this Union of Fus Civile and Pantifictum | is marked. out in ſeveral * 
paſſages of his Writings : 


Quid ti? quid Pontifices ? quam multa meminerunt * 2 
Audiui enim muper eum udigſe et frequenter Sami, cum ex eo Jus 


noſtrum Pontificium, qua tx Harte cum 8 Civili en 
Met, vellem cognoſcere. 1 8 


Hoc magis eas res et ig er ee, qued et ad Pontificium I” et 
ad Civile pertinent 


So we often find ess Wo 2 united.in-the fame babe 
SGcaevolae, Pontifices ambo, et iidem Juris peritiſimi v. 


T Manlius Torquatus, praeter egregia multa rarae Benth, uris 
quoque Civilis et Sacrorum Ponti ificalium peritiſſimus*; 7 


 Haec fit P. Craſſi illius veteris, haec T. Coruncanii, haec proavi 


exe 510 Pruconſu lum Fe e Permitterem: 
1 TR ium Pontificum 


* 


*D.5.3-50. | 3 


. 11.7. 57 
Pr. | 


+ 
% £5 #-/ © 
TS? 
© 


kin. x. E. | 


piſt. 73. 


| 12 1 
* Liv. XXXV1.- 


2. Add. Ix. 46. 


Plaut. Ru- 
dens. V. 3. 21. 


41,12: 
_ 3 | 


e de Seven, 
97. 


e 


* 11, de Legg. 
18. : 


| 9 Cic. II. de 


Legg. 19. Add. 
D. 1. 2. 2. 39. 
Valer. Max. 
V. 8. 3. 5 


generi mei, Scipionis, prudentiſſims hominis, Sapientia, qui omnes 


Pontifices Maximi Fuerunt, ut ad eos de omnibus divinis * hu- 
manis rebus referretur *, 4 


2 Cic. III. de 
Orat. 33. 


But 
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Tus PONTIPIOMAL va 


But we PIECE! omit. a particular circum lation; wake "pave 
| Yom: confideration'in'the'Rewaltaw, and te-ns follows: fun 

I think it plain from the eus of the Roman Fesple, whok Sword 
was a kind of -ndtiohal Profeſſion, that they would -ſpare-v from 
the Field. And therefore the Attention to all the Arts of Peace, ſuch as 
their Hiſtory, che care H their Annals, Records, and all che ſpecies of 
Civil Polity devolved upon thoſe, who alroudy.by their Profeſion did va- 


care @ Re Militari : that they might. iq e ee 


had a greater att 
3 Dion. Halic. habi Te i over of Fete h + #65 ty 


II. 21. 


Army, if any other Profeſſion was ml They before. 


_ 5 Liv.VIL. 3. 


« Cie. v. ad 
Attic. 15. 


Add. Perizon. 
Animadverſ. 
Hiſt. Lib. v. 


2 Cie. U. de 


Orat. 12. 


and uſeleſs ſet of People, or wn Was not intirely neceflarys....";... 


I am plc, t of chis O is contradicted by a t 
Authority. W 1 DR r 9 77 OT 2 its original F * 


e e * In- 


But then this jultiket Ahe Ab Fr * 


As to their HISTORY or CHRONOLOGY, the LIEN oy it was very 


"Ut the NO of eve Vear, 


rude, The Praetot, or ſomie ry 
uſed to drive a Nail into à Wall.of d Tee 0 t 
new Vear by. And this for ſome time was : i theie © ence, und all 
1 Chronology. | K 2 3 Nel | 
e Clavus Annalis appellabatur, gun 3 in ibus. ſacrarum 
+ Feſtus in v. | Auedium fer amis Anulus, ut Per 2 mumerus collſgeretur amorum . 


Lex fuit vetuſla . ut. Prater Maximus fit, Lila Septem- 
_ bribus' tlavum Frank al x dextro lateri Aedis Jouis O. M. 
— Eum clavurn, a rarae pe ea ee literae , am 
mumeri annorum + ferunt . 


Ex hoc die clauum Anni movebis . 


Their Hiſtory afterwards i roved a little. * N but jejunc, - Re- 
giſter was kept of Events, as fell out, wrote with no ornament of 


1 * 
2 ; 
” * * 


pag. 180, 181. Style or Compoſition. Which was all the they had for a conſider- 


able ſpace of =Y And. theſe Records, ſuch as they were, were the work 
of their Prieſts, their Pontifices, and always preſerved in 92 . | 

Erat Hiſtoria nibil aliud, niſi Annalium Cunfectio: rei memo- 

riaegue publicar retinendae cauſa, rel bmmet 3 unnorum 

x mandabat literis Pontifex Maximus, egerebatque in album, et propo- 

nebat tabulam domi, potgſtas ut-efſet populo Os 11, got etiam 

nunc Annales Maximi nominantur). _ | | 
And theſe Annales Maximi, according to Eyler, were p called; non a 

magnitudine, ſed quod Pontifex "Max. conſecraſſer or perhaps, canſcripfiſſet. 


Tabulam dealbatam quotannis P. M. habuit, in bor ; prueſtriptis Con- 
4 


ſalum nominibus, et aliorum Cs: memoratu notare 
con- 


3 or Un Mölten: . ”9 | 
=> F Nan fe | Bee 
$2.4 eres re- - 

| | nis e e e, 9 


Virg. 1. Aen. 
SE 14 es 


go 
; Nl 9 pe oy 2000 548 bis is imperi — 1 
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wa 

* 1 
. 

oy 

| 


9  Pontificuni Ubros, een 
Dickitet Albano Muſes in monte la 


n eee MY ee, 
unaderaey-: The Wrivngs . . che firſt Roman ol 


= wete ben lee 2 Tag ) wor jure 9 roi. N , 


And, E ach was their Hiſtory, what ano chir Annals hae ben. 

that preceeded ? © | 5 

From what we haye ſeen of theſe Pontifical Records, and their natural 2 

Icquneneſs, I wonder that any Writer u r Tully hbuld befitate a moment 
r epinning firſt Book d Legibus, | 

Annales Pontificum Mae quibus nibil poteſt ef jucundius, 


ang. not — 7 2 ce als, ſome, or Jejunius with > 

others ; when the xiter uoniam an fic pea yy * 

ne tegantur quidem. So Ovid: _ 2 2 
Sumpſerit Annales: 11571 et Ehchtius PO | 7 FE bis £3” - Tri” 


And yet ſome People have rigorouſly maintained the received Reading, _- 8 6 
In conſequence of their care over, the Hiſtory of their Country, the 

| of the CALENDAR belonged to hn Nha And it was 

in virtue of this character, via. PONTLPEX, MAXIMYs, that Julius Caeſar 
made a confiderable alteration in it. For which ſervice He had the honour - 

A giving his name to one of the Roman Months. 


Ab 


8 THE PONTIFICIAL Law 


"Andalis Reading 1 prefer 1 rather, en aba. who relates this 
occurrence, writes ſo alſo. . THE | 


Conver ſus bine Wenne Rep. Apts; Faſter cnn: than 
vitio Pontiſcum per intercalandi licentiam adeo turbutos, vt A wy 


r vindemiarum autumns competerent 


From the care of the Calendar, it follows, that the. Dies Legitimi 
Dies Faſti et Nefafti, the TERM LAS, were to be learned from them. 


2 9 agi — mee, 
1 roſe etiam dies Pre 122 


_ Indeed not only the Days of impleading, but the 3 Met} Ty 
Circumſtances of it alſo were with them. 3 * 


Omnium here erpretar ÞScientia, er Aationes' FE Collegii E 
Pontificum eram es Ow enn nnen wy. 
let priuatiss. | | 


The meaning of which I NET hot "op es as ; the 1 17 77 Writs, s 
I may call it, and oft Methods of Prgetice were in the cuſtody of this 
Body, one of their Namber was: eee yearly, as nc as this 
method laſted, to attend cu Common Law or 1 Courts (Praceſſer 

 privatis) in order to to dicecꝭ h Proceſs. -.. APY» 

Theſe Aiones Legis were the Forms or Methods of n the 

judicial ProceedingsoF un AQion at, Lee, 4 Homines di 25 
9 Id. ibid. Kan ent 9. 


Suni Jura, fant Hole 4 Py rebus po! IS * quis aut in | 
genere injuriae, aut in ratione attionis errare paſſit: expreſſae ſunt 
5 enim ex vniuscujuſgue damno, dolore, incommodo, calamitate, injuria, 
" Cic. pro . eee a Praetore Formulae ad yu "- Log lis accomodatur”. Ro 


Roicio, 4 8. 3 8 


l. de Orat. 55. Ciceros, ſpeakin in tion of the "col - 
FRiraularum praking The ſame Writer alſo, in the Yo of Ridi- | 
3 Pro cule, has given us an inſtance 3 of theſe Actiones which we are de- 
Muren, $ 13. ſcribing, It is the Proceſs upon joining Iſſue. Where it was not ſufficient 
for one to challenge, and the other to deny, but it was required to be done 

+14.n. de in a preciſe Form-of words, where the leaſt variation was fatal*. And the 

Invent. 19. Judge too had his Form to pronounce by. The Paſſage is worth conſult- 
ing, though it is probable, conſidering the topic he was engzgen in, the 
Ridicule might be exaggerated, : 
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was 5 


r 
N _— 


or THE: ROMANS. AE | i 
"odd of theſe Forms may be ſeen, as they are collefted 4 by Wife, | De Forma. 
and Sigonius*. Several of — are preſerved in Fęſus, and other Writers = ov," 


of Ant ity : in the Digeſts, &c. They were generally known and noted „ 
the rt; " words: ont Wk, 80 fly to what we Dave obſerved 4 h. 


dee, „„ 7 pag. 26. 
So Vipran, W da OR mY eg ST Sor} | 
Hoc Interdictum appellatur Yo VM BONOR VII * SOR: lin. 1 
Hoc Inter. dium vulgo . o LEGATORYM appellaturo. e ee, a 
14 cannot omit that remarkable Form of pronouncing {ſentence i in a x capi- 15 : 
tal caſe : . wide ; 
| PARVM CAVISSE VIDERL gromnciar Megifratu, cum Ke Ge 
ſententia capitis quem condemnaturus eff SEAL * Falls | pag- 


ws But to return: About the year of the City 449, Ge. Baus, the Scribe * 
of Appius Claudius, got a copy of U is Recotd, and made it public. 
Ciulle Jus repofitum in penerralibus Ponti ſaum evulgavit, Faſhfque | 
..-, circa forum i in Albo Propoſuit, vt, mee lege agi poſſet, — 2 Liv. IX, 46. 
e eſt Scriba quidam, Cn. Havi Flavius, en cornicum oculos confixerit, 
et fingulis diebus edifcendos Faſtos Nueſierit, er abi Nis cautis 


© ©... Fareconfultis corum Jepientiam 5 "a - 105 * 
. ergo — e gue 4 E Gelee, gelen, 
5 uodam 73 1 * Fu 
| pe Con, £4 an, os protu- 5 1 
I e puter) ou {*, is 511 * Ade. 1.444. 


5d this gave rie to what was called d us Ovit Flavianum. 'To D.1.2.2.6, 7. 
which the Fur Ali wasan Addition or Sbpplement. + Bynkerſhoeck, 


and other 


Poſte cum Appius Claudius tr 72 et, | of ad — 17% 7 . — 
 -attiones, Cuaeus Flavius, ee ejus- — ſubreptum librum populo that place of 
tradidit.— Hic liber, qui actianes continet, appellatur Jus Civile Pomponius. 
Flarianum.— Non Pot nultum temporis "ſpatium, Sex. Aelius alias 0 men 


actiones 1 | er librum populo dedit, qui appellatur Jos Pl XXIII. 
Aelianum. 


Thus have I gone throbgh a detail of their Jori@didtion, and given 2 ge- 
neral View of the Jus Sacrum of the Romans, in conformity to that ſkerch 
of it, that was ſtruck out by Tully in a paffag e lately cited. n. de Legg. 

Only it muſt be added, that the Power of Life and Death, as in the caſe of . 
Inceſtuous Veſtals?, was with them alſo ; and that they deem to have been Guther. 2. 
Judges of the Extent of their own Juriſdiction. | 


Senatus Pontiſicum Collegium conſuli juſſit, num omne id aurum in ludes 
conſumi neceſſum efſet. Juum Pontifices ele, ad Reli Vue | 
pertinere, quanta — in _ JW" Liv. XXXIX, 
Onuphrins * 


: Das 2.7. 


THE PONTIFICIAL LAW, &. 
Onupbrius Panvinius has collected a ſeries of the ponT1F1CES MAXIM, 
the ſupreme Magiſtrates, who | ny Ac over this Body, from Numa Mar- 


cius, the firſt of them, down to the Emperor V 
It was an Office of great power 0 . 


by thoſe who had any Deſigns upon e Country. And accordingly we 
find Julius inveſted with it, as we nave ſhewn above. He was ſucceeded > 
* patere. 11. by Lepidus, one of the famous Triumvirate®, After whoſe Death Ofta- 
63. _ wan aſſumed it. 

| Poſtquam Pontificatum Ft quem nunguam vivo v Lepids auferre 
= Sueton,in - Juſtinuerat, mortuo demum faſcepit*. apt 
Auguſt. 5 31. Per multos annos tulit [Lepidum] ornamenta Principis retinentem : : 

| et Pont carum Maximum, non nifi mortuo illo, trangferri in 4 

® Senec. I. de | paſſus je | 


Clement. 10. 


Add. Dion For now the 3 in ds to become POO d every | 
Caſſius, XLIx. ſpecies of Authority, and were compounded of all kinds of I 


Il [Auguſtus] pojito Triumviri nomine, Conſulem ſe ferens, et ad m 
| plebem Tribunicio jure contentum, ubi militem donis, populum annona, 
 Cuntlos dulcedine ocii pellexit, inſurgere Mb munia n 

» Tacit. 1. Magiſtratuum, Legum in ſe trablere. 


Annal. a. init. And fo this Dignity continued annexed to the Imperial Titles. 


It was maintained by the Chriſtian Emperor as as GRATIAN, who 
laid it aſide by a decrees. 


Therefore ro T. MAX, in an Inſcription of Fuſtinus Senior, is PON= 
TICvs, not PONTIFEX, contrary to what Van Dale imagined”, 


In Medals and Inſcriptions, this Title always ſtands at the head of 
-P3Z- their Honors, Offices, and Magiſtracies, as may be ſeen from * | 
» LiebeGotha ſtances in the IId and IId Claſs of Takeriptions in ORR: 

Nummaria, Gruter* - | 


IMP, CAESAR N 
. 
PONTIFEX MAXIMVS 
IMP. XII. CONS. XI. 
TRIB. POT. XIV. 


And in many 8 Remains with the utmoſt wb. 


JUSTICE, 


rribuendi, which we 


IVSTICE. * 

Df Lib. L. 27. 1. | 

Dig. Ei L e. 

and the Commentators. 

Harprecht de Fuſtitia et Jure. Tubing: I61 3. 8 
Eerotius. B. I. C. 1. | 
Pufendorf. B. I. C.7. 

Modi. III. Probab. 1, 2. 


VSTICE is that Virtue of the human Mind, * which we are . 


J poſed to renderto every Man what is due to him. | 5 
¶Juſtitia eft conftans et perpetua Voluntas 5 ſuum cuique what zn: 7 
Juftitia ſium cuique tribuits?. i de ur. de 5 

I ſuo cuique tribuendb cernitur3, ; » 
Aeli ſuum cuique rribuns e. . 
Habitus Animi, communi ate, conſernate, fuam cuigue tribuens 
 dignitatem 5. ny . - ons 2 
Aequitas, jus unicuique n pro 3 cijuſſues. 514.11. 44 
Fe rribuendogue fun 2 
©. Cluque, et rerum contraftarum ids “. | 7 14. 1. de Of. 
| Dae of Habitus Anim ita informatus, ut omnibus rebus tribuar © 5 
+ 1-1 | Me bm ny og 

. | 521 he vent. 

. Probo banc efſe Fuftitiam, quae y exique ita tribuit, ut non diftra- — 

batur ab ullius perſonae juſtiare repetitione. 2, "Br. 


Vnam quidem oe onmium per feSiſimam virtutem arbitrandum oft lo- bo- 
minibus, quae * omnibus aiferibuit. Haec eft ex cauſa g- 
xata Juſtitia . Nov. 69. pr. 
And it is obſerved Th. that from this very le of ſuum cut 1 
2 enters into all their . Law or Nous, 


had its appellation among the Greeks, 


| Ttaque arbitrantur Prudentiam efſe Legem, cujus ea Vis fit; ut refte 
Jacere jubeat, vetet delinguere; eamque rem illi Graeco putant no- 
mine a ſuum cuique endo appellatam : ego noſtro à legendo. 
Nam ut illi 2 fic nos Delectus vim in Lege poni mus, et 


vp N Boe 8. 


AA = + .. 
But to underſtand theſe Definitions, and to come at a true Idea of 
- Juſtice, it muſt be conſidered, when we talk of giving every Man his 
Right, that of Rights ſome may be called Perfect, others Imperfet?. 
Rights are called Perfect or Imperfect, in conformity to the Degree and 
Weight of the Obtigation, that is laid upon us to enforce their practice, 
I. The loweſt Exerciſe of this Principle of Juſtice, and conſequently 
the ſtricteſt Obligation upon us to render it, is that Duty of Alterum ne 
laedas. We are not to make another Man's Condition worſe, or inter- 
rupt his Happineſs by any attack upon his Perſon, Name, or Fortunes. 


* Senec. Epiſt. Nuantulum eft ei non nocere, cui debeas prodeſſe* ? 


27 As the Breach of this Rule would be an Outrage that falls within the 
cognizance of Law, which is to provide for the Peace /of, that Society 
we live under, there is in all Syſtems a Proviſion of Dupilament to re- 
ſtrain or coerce ſuch EnormitisJ .d 

(And that is effected either by ſtriking upon our Fears, and holding 

out the Threats of ſome Inconveniencies which are to attend the 
Tranſgreſſion, in order to prevent it; or by putting them in exe- 
cution upon the Commiſſion of it. The three great Ends of 
this are, 1. To correct the Offender, and bring him to a better 
mind. 2. To make ſome amends to the Party injured ; and 3. To 
diſplay an Example for the better Conduct of who are not 
immediately concerned.) „ „„ 

This is a kind of natural Compact. It is a Contraf# which Nature has 
contrived for us, antecedently to any Stipulation of our own. The Equa- 
lity of our Natures requires an Equality in our dealings with one another; 
and we are not to ſubje& our Neighbour to any diſagreeable Situation, in 
which we would not be pleaſed to ſee ourſelves circumſtanced. The Re- 
lation, which is between one Man and another, and the great Syſtem of 
Providence which has wove us into this Texture, has furniſhed us with 
theſe mutual Obligations, to which we are ſubject by the very nature of 
our Being. | | array Ys 

1 ir is to be obſerved, that one Branch of Juſtice is called by Ariſtotle 
Avwglurny, or Corrective Juſtice, becauſe it corrects or ſets right the Hne- 
quality of Injuſtice. We oft 4 . = 

Thus when a Perſon detains my Right, there ſubſiſts an Inequality in 
prejudice of me the true Proprietor : an Inequality, which it we Office 
of Juſlice to ſet ſtraight 2 1 a HY 
II. Next to theſe, which I call, perhaps ſomewhat improperly, Natu- 
ral Contracts, there are Voluntary Ones, or ſome of our own forming. It 
is the buſineſs of theſe, as well as thoſe, to furniſh out an Equality, and 
it is the buſineſs of Juſtice to ſupport it. Thus the Contract of buying and 
ſelling is ſuppoſed to be for the mutual and equal Emolument of Buyer 

and Seller, Theſe lay che Foundation of Commerce, and Obligations, and 
| | | | ws | conſtitute 


— 


n 


and unconſtrained, Acts of Beneficenc 


5 irren 85 

onſtitule' that great variety of reciprocal TranſaQtions, by which one 85 
Man may ſtand engaged to another. 

Theſe are called Civil Contracts or Obligations. And a particular Proceſs 

of Law, ſomewhat different, from the former, is provided to N their | 
_ Execute, | 
But the Duties owing from Man to Man reſt not here: We are uot 

only required to abſtain from hurting our Neighbour, from prejudicing 
him in his juſt Rights and Demands, from deſtroying that Ballance, which 
Nature, Law, or Contract, may have ſet up; but we are under fome kind 
of Obligation of doing him ſome poſitive good Offices, of which there | 
are ſeveral Steps or Gradations. For inſtance, 
III. There is a Duty or Obligation of returning a 1 7 — we may have 

received, to the beſt of our Abilities. This is the Idea of Gratitude, and 

the warm Memory of gracious, but uncovenanted, acts of Kindaels. Thar 
there is an Obligation in this, all People confels'; of what kind or degree, 
we ſhall ſee hereafter. To go one Ag” higher 
IV. It is the Duty of every Ma Na firs lies an Obligation upon 
him, though ſtill fainter than the aft, to exerciſe his good Offices, even 
when unchallenged by Compact, or unprovoked by any Ageing Favour 

on the other ſide. And this, if it be of no Detriment to his own Circum- | 
ſtances, is called the Tye or Obligation of Humanity. ; 
' Omnia communia bominum videntur ea, uae ſunt generis ejus, quod ab | 

Ennio pofitum in una re, transferri in multas poteſt.. 


Homo, qui erranti comiter monſtrat viam, _ 
. lumen de ſuo lumine accendat, facit: 
ihilominus ipft luceat, quum illi ac 8 . 
. ex re ſatis Praecipitur, ut guidpuid fine detriments poſſe 5". 8 by 
i tribuatur vel ignoto. OR quo ſunt ills communia': non bere 
a aquam profluentem : pati ab igne ignem capere, fiqui velit 5 confi- 
lum figele. deliberanti dare : quae fant. FA utilia, qui accipiunt, 
| dants non moleſta +. 0 . 5 Cie.1, do 
Se with orn lis Diminution of his Eaſe or Intereſt, 1 
it is then _ 
V. That Duty or Obligation, which we are under, to produce u 
proper occaſions, that Generoſity of ane wh , which,; confiſts in the 
Liberality. 
UVuanto latius patet Officiorum quam Juris Regula? ' Luam multa Pie- 
tas, Liberalitas, Humanitas, Fuſtitia, Fides s exigunt, quae omnia 


extra publicas Tabulas ſunt $5 ? — IT. ds 
| Peluntatis et Officti magis quam Neceſſitatis". e 7 15 6.17 


EN M legem non habent, nec actionem : ad guae con aud vitae bu- 3. 
manae, lege omni valentior, dat aditum. Nulla Lex jubet amicorum 
| ſecreta non eloqui, nulla Lex fidem etiam inimico praeftare. Quae 
2 ad id | on 2 9 alicui 8 alligat*? - lake. de 
rom 


86 | vs TICE, 
From this Sketch of Duty, and this Scale of Obligation, many things 
will ariſe to direct us right in contemplating the Idea of Juſtice, and will 


help us to entertain a true apprehenſion of it. 
1. It is not the Intent, nor indeed is it in the Power, of Human Laws, 


| to make good Men, but good Subjects. They do not mean to form the 
inward Principle, but correct the outward Exceſs. Therefore the Breaches 
of ſome of ſe Duties mentioned above, are reſtrained by Law, and 
ſome are not. That is, in other words, Though there be an Obligation 
upon us for the Performance of each of theſe Duties, - Law has not 
given the ſame Edge to every ſpecies of this ines, ut to ſome has 
added Coercion, to others has given none. 
2. Therefore there are ſome wh which we may aſſert by Force: 
ſome Duties, of which we may compel] the Execution: and there are 


ſome, of which we can not. 
3. As thoſe Laws are called Perfect, which are enforced with a 


penal Sanction, and thoſe Imperfe#, or leſs perfect, which have none: 
ſo thoſe Rights, or Dues, of which we can enforce the Execution, or not, 


are, in conformity, called Perfect or Imperfett. _ 
4. This Compulſion is — by different ways, in different cir- 


dion of Life: by M ur, between two independant States or People; 
and between two Parties mm under one Civil Community, by, what 
comes in the place of War, a Proceſs at Law. Thus with the Romans, 
bellum, certamen, pugnam, tela, manum Conſerere, was tranſlated from 
9 Cic. ty the Camp to the Forum, Inde ego te ex Jure manu conſertum voco?, And 
Muren, 5 18. with us perhaps, a Man is faid to wage Lal. 
5. To apply this Go. rg where the Law does not admit of 
the application, is both abſurd and unjuſt, Thus he, who has done a 
Kindneſs, has no Right to exa#, abvogh he has to * a Return. 
Otherwiſe it would be a Bargain, not a Kindneſs : | 
Primum omnium, pars optima Beneficii periit, io, certae pe 
| cuniae, aut ex Lond wg et locato ww; — ues Io Fudiiem 
Loco, incipit non Beneficium efſe, ſed Creditum, B. , cum res ho- 
* Senec. III.  neftifema fit, referre gratiam, definit ge bonefta, fi Cake 77 % 
de Benet. 7. And in the fame manner, the War was ju, which the Romans waged 
2 Strab. 1. 14. againſt the King of Cyprus for Inpratitude*.” | 
fin. This is poſſibly what Seneca alludes to, though he differs in his Nation. 
Noftri Majores, maximi ſcil. viri, ab hoſtibus tantum res repetierunt : 
| beneficia magno animo dabant, magno perdebant. Excepta Mace- 
ode Benef. donum gente, non eſt in ulla data adverſus ingratum Actios. 


ich 6. Some Rights are ſo near the Centre of the Scale, that it is almoſt 


impoſſible to aſcertain, which Side of the Beam they appertain to, Thus 
In gratitude, among the Perſians was FI with hen ers not: 


Aixa- 


4 — 


13 4 


ads 4 brakes re- u pliers; | 
| @ncatorreu ds mia, axapic ac“. 


Boch Greeks and Romans had ſomething "like this in the eaſs of the fd, 10. Ba. 


Ingrati Tiberti. 


Thus the Duties of Humanity had 12 aeg of 9 annexed 
to them i in the Athenian Conſtitution : _ 


ER dννẽ iu rig Apar 
or. l lee,, 27 Fig t r 4790 , . 
My wug bert“. "hs. Fo 
id enim eft aliud, Ea viam non rare aber, Exſe- 
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If that wiſe People could puniſh the unt of Rage, * ho 
paſſages above rather ſhew bes took what prudent method they 
could to prevent it, by making it © and deteſtable) it is leſs to be 
wondered at, chat they ſhould . 
tive As of Inhumanity. So Plutarch informs us: 


wy T's Carre Toy prey ixfeigasrs em ir 


All theſe Duties are fairly called juſt, though not equally obligatory. 
E: 5. is predicable of them All pens fay it is juſt or right to return 
| Favors, to be Charitable, Liberal, &c. 
8. Although the ron, who ſtands indebted to me by the Jus Im- 
per um, acts again us by not conferring _— yet there is no Re- 
1 pron oh to ma by ri N = x 
. t is due to me ftrict. Right, or vinculo s, though 
in another Man's PoſſefGon, is proper| faid to be Meum, * ä 
Thus a Man leaves his Debts by \ ill, to as full Purpoſes, as he does 
his Eſtate or his Goods, Thus bis paſs in payment; I can aſſign 
over a Bond, in payment of-ſo much real Value. 
10. I cannot look upon thoſe in the fame light, which are 
due to me imperfeRly. I cannot call thoſe things in meo Patrimonio, which 
depend alieno Pudore. What is due to me, not vinculo Furis, but Officis 
or Humanitatis, ſuch as Liberality, » Gratitude, &c. cannot be 
_ demanded as a Debt, nor can I recover it by Law, nor will it poſs in 
Payment. I am only poſſeſſed of an Aptneſs or Fitneſs to receive what is 


really due to my RO Character W but not a * 
to o ſue It = | 


N de 60 ſuoguc exercent crimine, 22 cauſa homines quam mane x qd ſen "a 
unt, in jus vers minimg vacant, ſcilicet jngratitudine, | 
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hae could not before N. call his own 

| Thus are we come at N ; | 
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will ſave us the trouble of all che reſt, wih Wnieß the Gonfidtration of 
Juſtice has been unmeaſurably and unreaſonably clogged; and of which 
the 1 ient. Jots ths us bene 


— Vniverfat and Particular, ” . 


1 rend, 
Rectorial and Equatorial, . . 


lt | Moral and Political*.” 
Grotim, 1.5, There is not one of theſe Diviſions, but his in it's turn, been enexploded 
* ulendorf, by one Writer or another. 
Noule, Com. T6 Diſtinction of Univerſal and Particular Juſtice was led up by 
—_ ad Tit. Ariſtotle, in conformity to the philoſox hical Syſtem of the Ancients, who, 
*1-*)- though they diſtributed Morality into four Species, which they called the 
Cardinal Virtues, yet frequently reſolved the > whole of it into the Idea of 


Juſtice only, as appears by the —— Hexameter: 
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This is a Diſtributions Aue e to Nature; We ue has been 
followed by the beſt Wee niock h9v19993 Le 22 
All Law, ſay the Antients, is pa ug which; is the 
Diviſion we have been attending to : either PAL N ictates of Na- 
tural Reaſon, or Nojunoe," that Which is: in; to 1115 'Polnive Inſti- 
tution. * * 1441.) v 
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And theſe are the very words of the Emperor: : Danner a Populi, qui Le 
e gibus et Moribus reguntur, —"—_ Joo proprio, partim communi omnumn | 
J. 1. 2. 1. bhominum Fure utuntur 5. A 
From Gaius. For both Writers, by commer or univerſal, mean natural, Law, on the 
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* And by — or particular, the proper Inſtitutions of ſeparate Com- 
munities, differing from each other, according to the different features of 
Government, the Wants and Exigencies, the Toner, Diſpoſition and 
other Circumſtances of each Society. 
It is only conſidering the ſame thing in different Lights. Thus the 
Law, which is ſaid to be Natural, in regard to its Origin or its Principle, 
is alſo faid to be. Common (or Univerſal) 3 in regard to the Extent of its In- 
fluence And fo alſo is Pofirfve Law, upon the ſame Principles, * bg 
Private, Proper, (or Reſtrained) Law. 
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Dico autem Legem aliam propriam, aliam communem. P riam quidem cam 
fingulis Populis definita eft inter ipſos : atque ex his hanc — hanc re | 
ſcriptam. Communem vero. cam appello, quae eft ſecundum Naturam. 
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by the Compiler, under the more reſtrained conſideration of Ius Gentium. 
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Right and Wrong, and a Separation of theſe two Principles. The Reaſon 
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Infinite Nature, then is regularly produced that Law we are to act by 
in our natural Duties, otherwiſe called the Law of Nature. 
This kind of reaſoning has been followed by ſome of the N 
Lex Aeterna in ſola Divinae Mentis Ratione confiftrt. Lex vero 
 Naturalis —— nibil aliud 'eft, quam WS: Nn reite: ; 
cujus ſolius Communicatione Tn - 


But there wants no modern Voucher of che Truth of this Obſervation. 3 
I am furniſhed with ſome by Cicero himſelf: 


Seguitur ut eadem fit in his [ Dis], . in „ere «iid Ratio, 
eadem Veritas utrobique fit, eademque Lex : quae 2 praece- 


Ptio, pravique depulſio. Ex quo intelligitur Prudentiam quugue et 
Mentem a Diis ad homines pervenifſe —— ingſt in bominum 
genere Mens, Fides, Virtus, Concordia, 1 N in Terras, 


a Superis, defluere potuerunt ? Cumque fit in ks Confilium, Ratio, | 
_Prudentia, _ Deos haec ipſa habere majora *. PINS” — 
Eff 


. enim Lex WA? ah Frets, e Nfl oor 

age bunt, proibens m , | 
——- 25 of Rations melius, de ta Elio ot i 0 | 

e N e an De eee es — 
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And this , or Commu — 
. 857 Ns ano 2 2 — "FR 1 
. M. e — 


eee ner mans, Sein ef . 
; fun 1 „ 1 EAR ® Cic. I. de 


| 40 a N » 2» | E F . j 1 . 7 | Legg. 7: 
This Opinion, however whimfical —— yet, 3 See Ariſtot. 


"The Law of Nature will be found to be the DiQate of f Righe Reaſon 
(the Sentiments of our Nature in its utmoſt Perſection) that ſees e 
examines, judges and pronounces the Fitneſs or Untitneſs, the 
neſs or Unſaitablenels of rhoral Actions, with the trueſt Exactneſs. It is 
the Exerciſe of our Faculties in proper Purſuits, and in ſuch a manner, 
as God, who communicated them, intended we ſhould employ them. 
And, to au tape eee Duty, Ho will be ready, by chat Tribune | 
as ties point out our Duty: ready Tribunal 
he has erected in every Man's Conſcience, to ſu the Duty he has 
recommended, and diſcourage the Breach of it. e Syſtem is not com- 5 

ſed without his 1 This is a Lau We de in our Hearts * Rom. 1. 15. 

his own Hand; and the Law of ann will + 22 to be, what it 
; _ is, the Law of God. 


. T3 — wipes | 
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Froici W unam 1 eſſe Vi 8 . — Hominumgue. wy 


+ Refige vero Rationi parere Y Des idem off, Natura enim, Rationalir, cum . \ 


luce fruitur, illa vult guee diving Lex pid 2 Deo con . animut, gui ſecundum Daum 
And 


ſe habet, ac ad id quod divinum oft it * 


106 not OF NATUR E. 

OY And again?: 3 ien N , ' 4. ok 2b, 4 
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Lud y Yeoig. LuGy 9e Yeois 0 0 cursxlg Jum auTorc 1 furs Jux aperce- 

peevny pee Tolg ETOYEpLOPLEVOLG' TFOIST OY % 5 . CxAgTa: 0 0 Laitran, & ov ag | 

| veg. "yz Mittora 6 Zeds axe, arb aur. Les UT iin 5 

NM. Astonin. beg vag 20, Noyes 7. ＋ 5 
Vriles efſe autem opiniones has quis neget, cum 1 3 n 
 fermentur jurejurando, quantae ſalutis fint foederum Religiones, quam 
multos divini ſupplicii metus a ſtelere reuocarit; quamgue ſancta 
| it focietas Civium inter hen, Diis ene La tum 

„ic. ir. de  Fudjcibus, tum Teftibus *, * 


But, as this Principle may admit of ſome Doubt 4 miniſter occa- 
fon for Diſpute, and by R:ght Reaſon, (as Biſhop Atterbury faid of the 
Sceptic) every one would be willing to mean us own, this Criterion by 
ſome has not been judged ſufficient, It was the ſaying of a good Writer, 
- that the Diſcourſes about Natural Law wert, of all, the fulleſt of Miſtakes, | 
and moſt liable to Error. The Principles of that Law are level to vulgar 
Capacities : they are what all Men pretend to. By which means vulgar 
Errors and Conceptions, founded not upon Reaſon but Cuſtom, your for 
the DiRates of the Law of Nature. | 
Others therefore have recourſe to the det Voice of Nature; which 7 
is to be fetched from the conſtant and united Sentiments of all the Na- 
tions of the World. And that ee e wn them, is this 
Grot. 1. 1. Law we are enquiring 8 


7 autem in re cho eh omnium Gentium Lex Naturae e 
t. gh nts 7 
* Ihder. 1.5. * n ee pre mos, git 


But when we ſearch for this Determination, we 2 take our mea- 
ſures, ſay they, from the more civilized and cultivated ; from the beſt 
Endowments and beſt Diſpoſitions; and where the marks of right Rea 
are the faireſt. We muſt ſear 1 where Nature is brighteſt. For 


Sed Conſcientia intus ſedens, it/a /a lime auſcultare —_ babet. Hanc Deus nobis prac 
conſtituit, hanc cuſtodem atque magifiram, Hance nunc quoque judicem diurnorum- 
Carmen [ i acit, & judicium Jus erſpectat, ut ipſa de ſe, utrum laude an repreben. 
digna fit, decernat. 
4 Com Deis vivendum, Hoc autem faciet, gui animum erbibuerit ita Jugiter affetum, = 
rebus fibi deſtinatis acquieſeat ; faciatque quaecunque genius ille voluerit, quem ſui f particulam a 
ſe avulſam Jupiter cuique attribuit, * Compute eidem i c autem cujuſque 


ment eft et ratio. 
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would 


Law: 0P/NNTORE. 10 


woold be bu « bad Gli to read the Leſſons of Duty in; where we ſee 
her deformed or miſtepreſchted. f | 


Ni- 4 2 — 5 Tay. Aperol roi 178 4970 a berg TY Oe 1 
| ' © Sue! Afyeras. 6 88 role reply cs Ir erte d dn 
dran, ddr GroPapes *. ® n 1? * Paraphe. 
Au aut ingenio aut virtute animus excell, eos artitranur, quia Nicom. v. o.. 
Natura opti ma ſunt, cernere e vim maxi me f. 6 Che I. 
C. 1 
Lui ad? Num dubitas, yo ous Narurue capi 4 «„ 
opt ima quague Natura 5? _ N Woran N. n Ibid. 14. ; 


Ain this is the rather to be cad? BU der if, an have 
| been, e 2 „. r the Princes of Natüre have been de- 
bauched, e Rules of Right and Wron dim and ineffectual. = 
Thus for inſtance, bs of e 1 
by the beſt and wiſeſt Nations to be againſt che Law of :Natdre*: ae. 23. 2. 
HEE „ Id Hur H t n. oft 
I quibus er 3 m6 hr et Nate Plieutt G 15 112 
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I 0&8 {iGo | Met. ; 
| Eke to the Perſian Cuſtoms, 7 of which "we. find! this in- - 4 | 
ſtance in We pigs lle 18dw 917 vorls e- | 
 Naſecatur Magus ex Gelli Matrifque fande, 900 bak e 
LC. njugio, et diſcat Perficum Haruſpictunrs, 2.11 0 4 4 
TILL Nam Magus ex e ef Gnato carur parietal; A I 
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Nations even in the Eleareſt natural Duties, may be ſeen in a very good « 1. Genial 

Account, wrote by Alexander ab Alexandro*. And many are collected Dier. 24. 

alſo by Fig e po pon this occaſion *. *11.3.8. Add. 

A. Gellius3 informs us, that ſeveral Nations, as the A Opti ans and — 1 

| Latedaemonians, held Theft to be lawful... Bot yet no Man would take iv. 15—:7. 
his Meaſures of Right and Wrong from them in this Particular. .. 


| © So Socrates * lays down, that the Worſhip of the Deity, Revetence to. Nane 
c Parents, Abſtaining from that kind of Inceſt, of which I have been ſpeak- Memorab. 
1. 4. 


MM: Nunc vero etiam inter homines, qui recte, et, ut -oportet, Nen immobile aliquod fs 
e, quod naturale dicitur : quod ſi quibuſdam, quibus men w—__ aut Per verſa A, Jon nox 
videtur, nibil refert. *. Fr 

| + Tale oft omne 83 Genus, * 
Pater enim Filiae et Filius Matri * 
Serorque Fratri. 


Vit Do o 2 ing, 
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ing, are the firſt Principles of Nature, and that a are not leſs fo, be- 


cauſe ſome few Nations do not hold them ſuch. . 5 
Were I to appeal to the] adgment and Praftice o ations in 2, 
ſtion of the Lawfulneſs of Lars ah between Brother and ha Que: 
. Athenian would give me one kind of Anſwer, a 2 a ſecond, | 


and an Aegyptian a third. 

| O H &v Aquatic Lonan 6 OfppoTeT gens epuic dN ad; neuer neo. 
IF | 0 os Acxedauoriuy vocoberns & ira Tov i race peo yas gies vater 
: \ Engines, r Too rag zherergirg dh. & & Tav Auris 
| s Philo de Y] TT dx q EVAGCEIGN, 4 npeiegyn durrarſeiran, 3 tig 
- ps 7 tts, gaga, dl Afar; a. d Tels T6 

Edu. Manges. e vd erige rds g . e i ben.. 

1 Selden therefore and Pufendorf 1 will not abide by this ter 


et. 6. They en dee me which eee ghome nate. | 
' 11. 3. 9 Law, to a Decifion, which in many Caſes is not to be had, is very 
2 


rious where it can, and never of that Weight, as to carry with it an Obli; 
tion. Theſe Conſiderations, with many more Inconveniencies attending 


— —— 


5 voy Criterion, have led Philoſophers and Lawyers to go to work another way. 
1 
3 tg And this is done by a to the firſt ciples of Humanity, 


H. er C. I. 3. Our own Apprehenſion, ens or ou. Condition and, in a word, not 
| | - > Noodt. Com- the Reaſonings, but the general Feelings, of Mankind. 
i} 1 _ — It wants no Reflection, no Penetration, to be acquainted with that i in- 
| g. Edit. born Inclination, which every Man entertains for his own Ha 9 5 
fel. ' | Preſervation: and it wants bat little, to inform him, that his 
5 has the ſame Affections, and the ſame Attentions likewiſe. | 


| 
I ; 
| Theſe are Sentiments interwoven into- our Conſtitution, not what we 
| 


argue ourſelves into, but what we apprehend. - 
Another of theſe fimple A one ie Stnr which 
every Man feels of his own Weakneſs, and Want of Fe ge and that 
if a Man was to pep upon himſelf alone, he wouk of all Crea-- 
' tures, the moſt helpleſs and moſt miſerable,  - 

Now the Reflection upon theſe natural Deſires, attended with theſe 
mutual Wants, or rather, the bare Contemplation of our Circumſtances 
and Condition, cannot but lead even the moſt ſimple or inattentive into 
a Concluſion, that we were made for so E Tv, or one another. 

Though many other Conſiderations might be produced, which tend to 
prove the ſame Direction of dur Natures, I choſe to pick out only ſuch, 
as lye level to all aa] and cannot be — In a Dla 


— ta. 
„ 


AQNuamvis ; Sol bod ſervat in uterinit tantum germanis, propnd- 

tit relinguit liberum. a Lacedaemonierum Legi _ 25 uterints eden pate eodem 

patre genitis interdicit. A Aegyptius ridens utri 922 et e e Placita, 

laxavit libidinem = permiſſa licentia dun, r 5 lterutrum parentem, ſroe 
per utrumgue cognatas. : 

| tion 
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and, „ rave ares qr e e e 
| amite what vic Nature is. 415 
Theſe are not Proofs offerd to- our e ber Tu advanced 


to our Upderſtanding. We — — 4 


1 e ſeporent —— Pro er un. 


am, quae ſenfibus {ago ee audi mat, 
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Principles laidin Nature : 


| N ad id revertor, de defideras dici: ene 
7 2 ue notitia 1 Hoc nos docere Natura non patuit. 
Semina nobis ſcientiae didit, 25 entiam non dedit. Nobis videtur 


Now this Society i remedy e r i 


maintained by all thoſe helps which are proper to ſupport it. For Nature 


which directs the End, direts the Means alſo. And, thoſe- Means ae 


what we underſtand by the Laws OF NATURE. 


And here the more general and fundamental ones carry with them much 


the fame degree of Evidence and Conviction. They are ſcarcely propoſed, 


before they are conſented to. How willingly do I aſſent to the Truth of 


Natural Law, alterum ne laedas, when I feel from my own Experience, 


that my. Neighbour muſt delight in the Happineſs of His Nature ; and: 
when the ſame Experience infor 


not able to procure My own? | 
But, if in deriving the Streams of Duty, and in raiſing leſs ſtriking 
Theorems from more avowed Principles, (for indeed how nice is ſome- 


times the Proceſs from the firſt Dictates of Natural Law to the laſt ?); 


If, in deducing one Law from another, in weighing Obligations, in 2 
juſting Relations, in confronting Circumſtances, and in many ſimilar 
rations, there ſhould be found ſomething above the Level of Vulgar-Phi 
loſophy, it is ſtill the Voice or Rule of Nature, which ſpeaks alike to all, 
5 my h 5 open not to be underſtood alike by all. If a Man is dictating 
rs 0 
it is not equally comprehended. And it would be thought very unreaſon- 
able, if thoſe of confeſſed Diſabilities ſhould not take their Meaſures, in 
theſe nicer Circumſtances, from ſuch, whoſe Condition, Skill or Opportu- 
nities, have given them w_ kind of Juriſdiction i in theſe Examinations. 


veral Capacities, his Doctrine is not the leſs true, though. 


ms me, that without his Aſſiſtance I am. 


The Figures of a „a Circle or Triangle, ſtrike all Men's Senſes 


_ alike; ths Powers a * of theſe, and the uſeful Theory which 
is drawn from them, are confined, in a manner, toaFew. Yet many in 


their manual Operations, {cruple not to be directed by the Rules and 
| Principles. 


* 
0 * 
— ̃ ————ů —— —— V -m ̃⁵⅛˙'!u ——— et —— 8 
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* See above, 
Pag- 44- 


*** 5” though they 
ans ti, cs day Proceſs of that Deduction. 


But there is not that Abſtraction in the Rules of Natural Law. The | 


moſt ſubſtantial Duties are legible to the meaneſt There is a 
Path, whicli no one can miſtake; and when the Roads come to divide, 
there i is to. be found ſome where a Direction to ſhew us the Right. 

And thus far it is well. But be it remembered, that we have yet got 
50 farther than Expediency; and Expedi Admonitian.*, can 


eney, like 
only 1 end, not oblige. For — is a Word of Law. How 


this Duty is inforced, and . — Natural Reaſon grows up into Natural 
Law, will be ſeen more properly in the following Section, which indeed 
is rather a Continuation of this, than a new or diſtin Conſideration of 
itſelf, s 

Tam ſenſible, that "ED are a Criterions: which others ba ſet up 


in their Searches after Natural Law. But as they fall not exactly within 


my Deſign, or my Compaſs, I ſhall be excuſed for woe ng them. over. 
One indeed there is, whi has made much Noiſe, 
excuſe myſelf for neglecting; and the Reder den 2999.9 tat ſhall be 1 | 
1 of he on of . 5 | 8 
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oo Ba net. de 5-0 et Abbe, 6 5. « 6. 
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1 E "FB; 11. e * 7 f 1 
* Selden de Jur. Wat. et Guat: etc. 1 45 355 en 


Salmaſius de V Juris, Cap. 9. et 20. 
5 N II. 3. 2, 3- 
Racbelii Prolgom. ad Cic. de o. 


And the Commentators upon the firſt Title in the Digeſts.” 


TVS NATVRALE EST, Vo NATVRA. OMNIA ANIMALIA | 

DOCYTTt!. ors; ro : D. 1. K . 3. 
eee And the Greek kan aber him . es . go: 
The whole of Jian runs thus AIlaflic. I. 2. 


5 Naturale eft, quod Natura 9 Auen Ae. Nom Jus iftud 1. 1. 14. ; 
non humani generis proprium et, fed omnium Animalium, quae in 
 Coelo, quae in Terra, quae in Mari naſcuntur. Hinc deſcendit | 
c Maris at Heminae 'Conjunctio, quam Nos Matrimonium appella- 
mus. Hias ; um Procreatio : hinc Educatio. — enim 
caetera quoque Animalia iſtius Juris peritia [alii perita] cenſeri. 


Before I enter upon this Subject, my Reader perhaps may not be diſ- 
pleaſed with a little Extract out of Plztarch, relative to the Occaſion : 
It was the Cuſtom of ſome Greek Cities,” (fays that great Writer 
« in words to this purpoſe) . to carry their Dif ates abroad, and to ad- 
*« juſt their Appeals by the Award of their Neighbours, Now what was 
* this but a tacit Acknowledgment, that they Aftruſted either their own 
Integrity, or their own Sufficiency, who thus could look upon Juſtice, 
« as a Commodity of a foreign Growth and Importation ? In like man- 
ner, when the moſt conſiderable natural Duties are weighed and examin- 
ed by the Proceſs of ſome correſpondent Actions in the animal Creation, 
3 it muſt be, either becauſe IR could not agree in their Concluſions 


** upon. 
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FTract. xxxi. 


De Amore 


Prolis. init. 


4 times betrayed bh Appetite and 8 ioto ſome 


is wo 


e el 5 from 
natural Principles ; | deviates, the Random 
<« is never greater chen Kir f Ship that rides at Anchor. But Reaſon 
< laſtly, that great and boaſted Director of the human Species, is always 
<« hunting after new Opinions, and, by ſtriking out ly into 
the Bye-Paths of Fancy, in newer to be met within f Pain and 
© beaten Road of Nature. ANTI Og oe os | 
Much in this manner, allowing 2A for the fection of the Tranſla- 
tion, writes that —— and let me add, with ſome con- 
cern, that n 5 9 9 77 one. The whole Paſſage, or rather the whole Tract, 
rth confulting upon the on we are now engaged in. 
But to return: This vain Notion of a Rule of Action, that was com- 
mon to Men and Brutes,: thus i mixed with the: Roman Law 


I has had ſome Attention paid to it, from the Obſer vation of 


Reſemblance, which is ſometimes to be found between thoſe Acts, that 


Inſtinct and Inclination produce in the Animal, and Reaſon and Philo- 
. Gan Be. the ü r TRIO. 8 "ab „- © ERS A 


Nes, 2 an unguarded way of expreſſing themſelves 


5 Cic. V. 
Tuſc. 13. 


6 Stat. I. Theb. 


459- 


7 Demoſt. c. 
Ariſtogit. I. 


T. III. p. 487. 
Ed. Cant. 


but too many Writers have a Eragagate this 


Earum Beſharum Yuacgue Jun: a 1. ws, more an. Lege Na- 
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* Naturae 45 Iuctur, guats uma & — brevis flour. - 

+ Lud vers brutis animaltibus ——— virtutes uaadem a Natura inſtar . all wat 
tas et admirandas R id ſane magni moments il. | 
Theſe 
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Theſe are the 100 of Aelian in the Preface to his Hiſtory of Ani- 
rials: 1d the Book which follows, abounds with Titans t this par- 


St. . mentions the "Hoſbitalia e Jura, me. adds moreover, 


poo non ſcripta, ſed nata Lex ſtringit*.. 8 _ 
In Animalibus et Beſitis ipſo Naturae Jure praef pts um LE ut pw” 7 
n wfque. non cant... | . 
Eg Tis 65's KOINOYE avIguror, NOMOZ, TE IR” EO. 0s | 
1 5 ro J Car, de cad NM , * 3 N | 
GHPEIN Te ade, rina Therevras Pd *. 7.7 * Burgh, in | 
Ax a ad Toiruy gv N NOM Or 3 
| Hagalde, Ev ros 100 red KTF BEAN 1 
| Ea 0 Turn 0 TEAzgy0s . @ b.: 1 
Tlarrac Toryoy Tas rde T 7 5 
4A rug 8 Toy Tarege. * 1 Tia * 45 | 12 
Nulloque victum lege — Joh, ns the gi | 
Frrae quoque ipſae Veneris evitant 3 r 3 
And fo Pliny writes, that They can apprehend the Proximity of „ 
Namque et Cognationum Intellectus in iis eff +. vn. H. N. 


And, what is very remarkable, that Elephants 1 Senſe of the Faith 
of an Oath. © This is what was advanced alſo by Celjus in ſome part of - 
his ObjeCtions, as appears by WD Poffibly Celfes had an eye TOR + lb. ** 
Paſſage in Pliny : 
| Alienae quogue Religionis intellectu creduntur maria i tranfituri non 
ante naves ä quam invitati Rectoris Jarejur endo de red- es 
"—; | $5 vil. H. N. 
; 85:2 | 
| That Author begins his V1IIth Book in a very high Strain: 
Maximum eft Elephas, proximumque bumanis ſenſibus. Quippe intel 
lectus illis ſermonts * et imperiorum obedientia, offictorumque 
quae didicere, memoria : amoris et gloriae voluptas : immo vero (quae 


etiam in homine rara) Probitas, Prudentia, Aequitas, Religio 
no A, bee ac Lunae e g & «ti 


OT "uy n 


i mmu bea i "Py mortalium, 
Traben et ipſos in ſui a 573 Deos, 
Ferasque : amare quicguid ęſt ex fe yn 
＋ Sed Lex eft nobis Avibus | - 

Vetuſta in Ciconiarum tabulis : 

Poſiquam puter Ciconia volatiles _ 

Omnes fecerit pullos ſuos, atque emuriverit, 

Pullis oportet patrem viciſſim 25 
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IH. de Fin. 33. 
* 1. c. Cap. 5. 
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+ Ariſtot. et 
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Plutarch de 


Solert, Anim. 
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bulat. U lyſſ. 
et Grylli. 


Porphyr. de 
Abſlia lib. 3. 


Gell. v. 14. 
Sext. Empiric. 
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1. 34. 
CE III. 


Phile de Ani- 
malibus. 
Ludov. Vives 
de Anima, 
lib. 2 

| Lai Biſciol. 


Hor. Subſeciv. 
hi II. -L. I. 


rs Toſeb. 
Nieremberg. 
Hiſt. Nat. I. 3. 
5 Salmas, de 
Uſuris, cap 11. 
pag. 240. 

s Sext. Empir. 
adv. Mathem. 
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VIIL. 77. 
Porphyr. de 
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Animal. I. 3. 
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7 Iv. Georg. 
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Celf. lib. 4. 
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I chall not produce any more Paſlages of this neglig nt way of writ- 
ing; nor ſhall I draw pr the Inſtances that have been recorded by Hi- 
ſtorians and Philoſophers of  forne Pr ser Functions in the Animal 
Creation, which have a Reliſh of the Operations of Juſtiee, and carry 


with chem a Reſemblance, of Right. and Wrong, of Juſt and Unjuſt : 


%s, Aristotle“ calls them: thoſe Si- 
mulachra Virtutum, cero , Not — they merit little Atten- 
tion, (for indeed docs Tele br i this Reſemblance are ver) " furprizing, 
more particularly in regard do Inceſt, Adultery and Hoſpitali a 
cauſe all, or moſt of them, have been induſtriouſly collected by Bologne- 
tus Sellen, Pufendor | Rachelius®, , and others: but more'patticu latly in in a 
very elegant Diſcourſe , publiſhed by Heron. Rorarius, de Rationalitate 
Brutorum . See fornething more upon that Head i in the Authors that I 
have cited in my Margin 4. £ EI I DULAS 

The Pytha 4 Do 10 of the Metem emph choſis firt broached this 
Abſurdi y 4 And a Enpedocies hel . there was a Reaſoning 
in Brutes as well 5 Men. 25 ping a Soul in Plants" ©" 2 YR 


The Stoics helped to'p1 it, „that there was one | 


thoſe uuf r 1g d 9 porn fot 


great Seul of the Univerſe,” of* which 181 vere" of + | Abimals, As well of 


tes as of Men, were ſo many 
diſtinct in their Nature 
varying in the Force of 
ferent Organs. | 


Hence doubtleſs Virgit: SY Na d 


Parts or Emanatiouns, not different or 
— — all drew from the ſame Fountain) but 
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And this was Plato 8 Doctrine a wem: 
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+ Ni tamen per haec occulte intelligat Celſus < nam in multis Platonizare i ) werner 
M onnem animam, et nibil diftare * ab animis fee et . 
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In benen to this Syſtem, the School lately mentioned allowed tothe 
| Animal World a ſet of ' Paſſions, as well as to their on Species, not in- 
deed in their full Activity, but ſomething like Shadows and nen. 
Ces, and differing from them hut n Dogreed.cin omar; a no 
' 2 uidem nen . 
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And it is PS roper to obſerve, that two or. thees, tranfient and extra- 
ordinary a — to 50 on e and e 2 the | 

_ conſtant permanent Nature of t A 
Roſe . and Fe 


that Abhorrence of Inceſtuous Copnlation In, t Horſe, , 
for which many Writer: have been quoted e, eee 22 
| Oi 9A ear Ms Cn fy Flew gary ne 3 oor incl Aeliau. 111. 
161591, R Animalia null 12511 . „ | N 60 i 
|  Caetera delectu + nec habetur turpe een i Oe? 1115 os. &. 50. 
Ferre patrem tergo, fit Equo ſua Filia n | VarrodeR.R. 
Quaſque creavit, init pecudes Caper, i 2 cujun e 
Semine concepta , ex ills concipit . 0 N er jo pagyer ning 
It has been aſked, Why then in. moſt Communitics are thoſe Animats 8 2 
put to Death, which have been Patties in As . aan 6 Metam. 324. 
But 'twas hard Fate that to the Gallows le . 
The Dog, that never heard the Statute read. — 

: We find this in the Few: Law particular 7 and in the Practice, at Achitoph. 
leaſt, of moſt BENIN at 2 day. th l LS AE. 
And in like manner, 8933 that was the occaGion of Death, e 
was to be ſtoned by the ſame Laws. 5 | ? Exod. XXT. 

CS e 28, 
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| 9 ET quae in hujuſmodi animalibus — wel 
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> Auguſlin. 
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tian. cauſ. 15. 
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80 Plato would have a Formal Proceſs drawn out againſt Beaſts, that 


ſhould be guilty of Murder. ""Emifiruoras of mee fees * ph. TY 
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In anſwer to the ſon: —— 3 been often end it was 
not. propter Ius vielatum,.. but partly t A Nen Baths Negligence of the 
Owner: eee MES man Law alſo 
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23 to the former, the natural Atifyer' ſeems to be: That all Me- 
ry of a Fact fo abommable might be aboliſhed, a far as buman 
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| capax Le gs oft e.- KY cor a . ind tum of Foe fuſ uſa interfic, quia 
tali flagitio contaminate ii LO memoriam 


But no Argument can be drawn from this Practice, any more Mah 


| from that ridiculous Law in the Athenian Conſtitution, where, if a Man's 


Blood had been ſhed. by a Stick or Stone, or any inanimate thi 


That 


immediate Cauſe of Death was formally carried ut of their Dominion, | 


Fag. 283. 
* Aeſchin. c. 
Cteſiph. Edit. 


Cant. Tom. II. 


Pag. 459 
Add. Plat. de 
Legg. I. Ix. 


Pauſan. in 
Eliac. Lib. 11. 
C. 11. 

in Attic. C. 28 
Pollux. VIII. 
10. 


Petit 
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511 delra.26. 


o Cic. 1. Offic, 
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Perhaps Seneca had this in view: ' | 

Atqui ut his iraſci dementiae oft gase anima — 98 of mutis 
animalibus, quia nulla eſt Injuria, niſi a confilio profecta. Nocere 
itaque nobis flunt, ut Ferrum aut Dane Wen quidem fa- 
cere non n 

For it is plain from the beſt and Ea ſerious Philoſophers, that they 
never maintained in its abſolute Extent, that Brutes were capable of theſe 
* Conſiderations, or determined by. the Law of Nature. 

Societatis autem vinculum rff Ratio et Oratio, quae decendo, diſcends, 
communicando, diſcepts \. judicando conciliat inter 2 homines, 
conjungitque natural: quadam r ſocietate.. Neque ulla re longius ab- 
ſumus a Natura Ferarum: in quibus inefſe Fortitudinem ſacpe dici- 
mus, ut in Equis, in | Leonibus c OI KDA Bonitatem 
non dicimus b. 
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+ Si Lapis, aut Lignum, aut 
quis a quo id conjettum fit, ignoret, ipſe vero norit et habeat telum quo caea 


725 „ ream | caelit agunto. | 
errum, aut tale quippiam delepfum . crit, atque al 


s fatta eft, his 


rebus in hoc loco judicium dictatur. 


Nes Ligna et Lapides et Ferrum, a Vece et Mente carent, fiquem delapſa ecciderint, | 
exterminamus. Ex 
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Et quo modo tn inter Homines Turis eſſe vincule tant, 85 
2 nibil Furis efſe cum Balis. 7 > <5 15 fe 7 14. 11. de 


Fi . 
Honeftum exſurgit ex pulchritudine, conſtantia, erdineue i in ; confilits 7 


factis, quae in bruta animalia non cadunt. 2 Kar TN 


Sed inter Hominem' et Belluam boc maxime intereſt, uod Fn tantum wm E 
8 ——— Senſu' mouetur Homo autem Rations eft particeps 9. Id. 1. Offic.4. 


N in arctum quae dicta 2 ut contraham, omnia ſuo bono conſtant. 
| Vitem fertilitas com ¶ ſabor vinum, velecitas cervum. Quare 
ortia aorſo. Inmenta ſint, TY quia eorum hic unus eft aſus, 
ertinam Ferre. ee Sa W rina 4 , inveſtigare debet 
Tiras; ; Curſus, udatia, ft fi wor e et invadere. Id in 
ue optimum 7 ot 5 Tur, guo cenſetur. In Homine optimum 
quid ? Ratio. Hac antecedit Animalia, Deus ſe ſequitur. Ratio 
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A Gregs Mutorum, * ideo venerabile ſol: 
Sertiti ingenium, di vinorumgus chacemnm᷑ 
e. exercendis cepiendiſhue artibus apti, 

a caelęſti demiſſum trax1mus J 
n gent prone et terram. ſpectantig A 


Principio indulft communis conditor 1 is 


Tantum Animas, nobis Animum guoque, * ut nos: ee 
Adfectus petere auxilium, et praeftare, juberet, | 
_ Diſperſos trabere in fopulum, 297 bla "AED 

De nemore, et proavis babitetas h linguere Hl Foas the 8 


Aediſcare "James, Jari bus con Ungere | 63 TY 
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BD And this has been maintained not only by the Philoſophers, but alſo 


a Lawyers, Vhþian in particular, whoſe. l . x us 
Maar hes miniſtered occaſion for this Debate. 8 7 
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What is here to be underſiod by sn SENSVS is plain from 7 
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vs is pinion, viz. 
not Senſation, or t 'tife of the ät ward Senſes, ut a Senſe of 
Right and Wrong. A l Senſe, ſe, tlie Ae 0 hunde and 
Injuſtice. | WS 
Satis crudele nobis ee 8 eum, qui. non . aur. exifi- 
: Se nari 7. In the caſe of an Infant. 


| = To conſtitute an Jojary, there muſt "a a Hog of the Will 
a Concurrence of the Underſtanding, A Dolus malus. i 


Sane ſunt quidam g 71 0 uon poſſunt [injuriaz] Abus Niete, 
et Imputes, doli . Capax nan ft —— cum. 21 er * 
D. 4). 10.3. i. Jacientis 2 e | i 


Vi bonorum raptorum Actio in nue. gui.Doli mali cop nn . 


. 47. 8.2.19. | non dabitur 9. 
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And here it may not be improper to inquire what the Antients) the 
Lawyers particularly, meant by Dolus malus, and, what that Diſtin- 
| ction leads us to confider, by Dolus bonts. Of Which fee more fully 
VI. Sacr. Ritterſhufius *, £ any Noodt 5, Aluretus ©, Reitzfus 5 and Writers upon 

the Digeſts . | yy 
Dolo bono. Dall, like many: able e 5 Greeks "on Latins, is what 
De Forma they call a Yox media, a word of a middle or indifferent Signification, and 


Bei au to de determined by its Nr or other Circumſtances, 


Cap. 1. et 2. Non fuit contentus Praetor Dolum dicere, ſed adjectt malum : quoniam 5 
XVIII. Var. Veteres Dolum lian bonum keln et 'pro Solertia boc nomen 


Lect. 4. VI. 
"ms accipiebant 7. 


= V. — | Dolo malo "Ag fri omnia. : 
s. DOLVS. 


Cad Tak Iv; Upon which Dinatus obſerves : Puod autem addidit malo, aut” apxai- 
Tit. 3. ops oft, quod fic in XII. Tabb. a Veteribus ſcriptum : Aut Epitheton Deli 
P. 4.3. 1. 3. off perpetuum : Aut Diaſlole eft, quia eſt bonus, quo 4 n falli 
2 -Eonuch. 1570s, non tamen decipi, Lucretius Poeta s tęſtatur. 
9 =_— * his three Reafons, the laſt i is the true one. 
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The Paſſage ofthe XII. Tables, hinted at by Donar, is this: 
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e tur 2 Aion Faces. Pcs — — the Romans Wuthwards, 
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as either Hand might be lucky or. b peng the bona Scarva 
conſidered in the Greek Situation, and mala Sœacua ackehe Latin. For 
Eaſt was the lucky Point, and Weſt the contrary, /. 24 270 

Of this fort are Tempeſtas , Valetudo, Fs Sa Periculum : Contagium*., : 
So we ſay, Fides Bond et Fides Mall, 1% rag * Gratia. And 
Plautus has Malitia Mala, ſomewhat 2 1 

This ambiguous uſe of Dolus, about which = are principally con- 
cerned, is very antient. Homer has do naxy and xaxer xh. Upon 
which | Euftathins obſerves: ego Weak vefra. AOAQIN FERON age. 
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FE. 
THE LAW OF NATIONS. 
Nor, laſtly, that Senſe, in which it is uſed by Lr. 


Trent, crearent Coſs. ex-Plebe, 1 
Potuiſſe Patres plebiſcrito 
immortales inauff catam 


— 
* 
> ” 


Taye of the Law of Nare, eſtabliſhed 7 
» Which led them to vie Mankiod, both as 
* Gravin. 11. the wrt.) eo yy univerſal Law of the Animal World, and — 
Sieg *-3- as the Subject of an higher and greater Obligation, which was: 
to their better Part, and conſtituted that ur, quo Gentes. 1 
atuntur. * 

Ie was ſtill with them the Low of Nature, beceule from the Leſons of 
A 9 r : 
uw X fluence was made, namely of the Creation, excluſive of th 
other which was in before, it changed name and was 
nurn 8 


uod Naturalis Ratio inter omnes 2 conſtiturt, id apud omnes 
peraeque cuftodrtur, e Jus Gentium gza/f * * omnes 
.. 1. 9. fin. Gentes utuntur. | 


J. 1. 2. 1. 


J. 2.1.11, Jure Naturali, quod appellatur Jus Gentium”. 


And this is the Reaſon, as we have ſeen above, why Jus Neger and 
— are uſed promiſcuouſſy by all Writers, by the Lawyer parti 
* J. 2. 1. 41. cular 
3 "To; therefore more accurately. As Law muſt be either NatuPel, 
41.4.1. ny —— ſuch as God preſcribes in the Voice of Reaſon; or ſuch 
$0.46; 48: bo ppoints by Civil Sanction, n Law of 
* Naias Mee IT | 
8 To the Law of Nature doubtleſs, of which it is a Part. 

For if we conſider its Origin, it is the Law of Nature: if the Object 
or Application of it, it is the L Aw OF NATIONS, that amoritten, general, 
reaſonable and clear Obligation, which links ts ſeparate Communities : 
like Individuals. It is ill the Dictate of Right Reaſon, applied to the 
Wants 2nd Services, oy" Exigencies 22 Neceſſities of 1 So that 
what uſed to be called Jus Naturae becomes Jus Gentium. _ 

To ſpeak in the Language of the Schools, it is Jus Naturae, ab Ori- 
gine et * MR it is Ju OR a — 8 8 


| And 


4 


NNW NAT TONGA „ 
- oo none Al ol end le „ 9 — 
) 1 | a . | 


| Mes \. oft tum atque 
WA wy int” | 
and in a Social one. enn 
A new Situation will ſubject him. T7 ay and new Obliga- : 


tidh iq r ite} from whence | 
— neweôntcb flew* & Gi RET V 
HAeXher Differe lc 


Xhat tlie real, 
#s Genriun is, ih 


cot for introduced by 
n ne bee e ec ee Dy Ia de 
that 10 is ither & Na Ly: of * 
Na 8 A ty e The, Putend. IL. z. 
"© 5 , Lad e 22s == Fhe of T6 are the fame, Hoppias ad 
v4 ic ©" Ba Foratch AS Sas whe fe once inftitiired affurne Tnft, Lib. 1. 
* 22 & it ene to pats; ; 
00 "wh 8 of the Duty of e pon W. s l 
1 ofcNatere;-che f me We term cha Lauf ian 
cr % *Weapply me 


Sl. nest air 4 5 2 | 77 


But in order to underſtand more exactly che LIN of OY . 
obſerved, that the Law of Natur e very ee —.— | rg 


2820 Sen 2 VVV Bike” Sa e FAR * 


8 "BY Grorius NES 


a 1 ug 
2 others? 
N ED _ 5 4 * '* Cocce 
ature obh olute ons, at Diſſen. 
Re . Ger only ec - e Iv. 
of exiſt. Page” "pate > 


1 05 0 e 
mes. Il plac it 15 iin 
e e oh rs 


«6H 7 and” ſuch Cor 
G 8 0 Ce ng LEN: 50 5 1 16 


5 0 4 Bü! if Wy, + 

are juſt and reaſonable i dc Nate they 3 
ns Obligations, which art m Ns Fs Fe 1 0 pera Nh. 

5 ipations' oF the Law of Nature did in its fo AOUGE: Force. 
Put the Cafe, that the Law of Nature, or of des nat con- 

tra dicke or ſuppoſe it recommends et 8 Nap „) the 9 ; 

| rpg "of ity ür CivifCon [ 18 72 od it Society | 
and Hat" Neeber alt cke Meads ae ye and all hs 


SR 


2 "that flow For it, are às much the Law of '] et is, the | 
Law of Nature Hypot fical, as the Rules before 17 0 the Rate of the 5 
Lau of Nature Al, . 


R 5 ä | The 


3% 


der gives it Uſe and Application. Suppoſe the Obſervance of Faith to 
be a Rule of Nature: when Contracts were introduced by the Law of 


9D. 1.1. 4. 


THE Law OF NATIONS.” 
The Law was natural Law before. The Exiftence of this Sitoation 


Nations, no new Law is formed, but an eternal and neceſſary Law has 
now a Scene to exert its Operations i in. | 
Therefore, when Writers tell us of a Secondary Law of Nations, which 
in many reſpects i is totally different from the primary one, this is the true 

and natural Obſer vation upon that ſeeming Diſagreement. 

If I am directed to cultivate Society, I find there can be none, or, at 
leaſt, no convenient or laſting ohe, without a Separation of Property. Se- 
jo of Property, on one hand, ſuppoſes Contracts, introduces the 

eas of a, of Theft, and ſeyeral other Violations of that Property. 
On the other hand, N introduces Diſputes : Diſputes are the occa- 
fion of War : That bri er it Captivity : That again Slavery, till we 
come, by the benefit F Marin, to > the Recovery of our natural 
Condition. | 

This Scheme has led ſome People to imagine, that this Secondary Law of 
Nations was a kind of Conventional or Voluntary Law, diſtin& from the 
Law of Nature; as it ſeerns indeed, at firſt fight, to ſtand in oppoſition to it. 

For, what can appear fo contradictory, as the Natural Freedom and 


Equality of Mankind, and the Introduction of Slavery by the Law of 
Nation:? 


Nuae Res a Jure Gentium ori iginem ſumpſit : _ cum Jure Natu- 
ali omnes liberi naſcerentur, 3 nota , cum Ser- 
vitus eſſet incognita 3. 


What fo contradictory again, as the Notion of having all things in 


P. 1. 1. 5. common, and the Introduction of Property -? 


Now if the Rights and Duties attending upon this new Scene, are not 
incongruous to the Law of Nature, ſtrict called, but indeed are re- 
gulated by it, what is called by the name of a Secondary Law of Nations 
has really no Exiſtence; nor can that be faid to be introduced by poſitive 
or arbitrary Contracts, or by voluntary Confederacies, which | is uh the 
Preſcription of Right Reaſon. 


It is the Law of Nature, Gays Vipian, ut qui noſeitu fone legitimo 


5 D. 1. 5. 24- matrimonio, matrem ſequatur 5. 


ES. 3.2; 2. 


That could not be the Law of Nature abſolutely, under which Diſ- 
penſation there really was no Legitimum Matrimonium ; but the Law of 
Nature conditionally, That is, thus or thus would be the Rule, ſuppoſing 
a Legitimum Matrimonium, or a Marriage duly celebrated according to the 
Form and Ceremony of the Civil Law, 

And the ſame may be obſerved of the Reverence due from Freed- Men 
to their Patrons, which the Emperor ſays, was due * the Lew of Na- 


ture 5. 


It is much the fame Caſe, if I enter into Partnerſhip, or any kind-of 5 


Society, and n. agree to be concluded by what that Society, or a 


THE LAW OF NATIONS. £4 ' 128 


Majority of that Society, ſhall determine afterwards to be the Role of 
Action. My Obligation here derives its Foree, nat ſo much from any Tye 
which binds 12 in virtde of this Determination of theirs, as from that 
Neceſſity, to which I ſubmitted myſelf in the Condition or Circumſtance 

of Life which I was in before. 
* To bring this Matter Bothie'to the Law of Nations: All the Obliga- Ls 
tions which ariſe from What ſome are pleaſed to call the Jus Secundarium, 75 
were virtually laid upon dis before, but would never have been known 29 | 
till ſomething aroſe that called them forth. The Is of Aſtaining from 
Other People's Goods was . when We Had no Idea of other People's _ 
In other words: the Obligations, which which proceed Goth the Introduction 
olf private, or ſeparate Dominion, prevailed upon general Principles, which 
lay dormant in the Law of Nature, before the Diſtinction of Meum — 
Nun was heard of. 
Thus Theft is faid by Paulus and by pion to be Nate turpe . That (Dogan 
is, it would be fo, after Property was once introduced. For the Doctrine of A aloe. 
Alterum ne laedas looſes no Force upon this Alteration of Circumſtance, D. 50. 16. 42. 
If therefore another Perſon detains my Right per Injuriam, (for here is 
a2 Violation of a Law) I have a Right to demand it, Jus meum per ſequi, 
and to uſe thoſe legal Methods for the Recovery of it, which are left me. 
And if a Nation has a Complaint againſt a Nation, if the People of Rome 
collectively does res ſuas repetere from the People of any other State, 
which is ſuppoſed for the Purpoſes I am ſpeaking of, to be in a Condi- 
tion of Equality, there this Deciſion of Law is changed into a Deciſion 
of War: where the Lives and Fortunes of the contending Parties are 
ſtaked upon the Iſſue of this Competition, If. the Conqueror, to whom 
thoſe Lives and Fortunes are forfeited, chuſes to accept of the Alternative 
of their Service, thence aroſe with the Ancients the Idea of Slavery: 


Br ervi ex eo appellati, quod atores — vendere, ac per hoc 
 fervare, nec occidere folent *. vs ah " J. 1. 3. 3 


Which, though it be ſaid to be Conflitutio Juris Gentium, Jua quis db- I "5 
minio aljeno contra Naturam Jubjicitur *, that is, contrary to the Equa- J. 1. 3. 2. 
lity of his Nature, which here He is ſuppoſed to wager, yet ſtill, accord- 

ing to Cicero, with foe little Variation of Expreſſion and Circumſtance, 


Non contra Naturam eft ſpoliare cum, quem licitum eft necare . * 111, Ofc. 6. 


My Reader will obſerve, that in theſe Conſiderations I have in ſame 
menſare departed from that Diſtinction T had juſt before laid down, where- 
in I looked upon the Law of Nature, as the Law of Individual Men, and 
the Law of Nations, as the Law of Individual Communities, if I may 
fo ſpeak. Perhaps it could not be well otherwiſe; 3 nor, if it could, is it 
very momentous. An Inquiry into what Authors meant by the Secondary 
Law of Nations directed me to conſider, how that Matter ſtood with re- 

_ gard to one Man, as well as a Multitude. 
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E have ſeen all Law divided into Natural and Inſtituted, Inſti- 

| tuted, Voluntary, or Poſitive Law, is the Law of ſeparate Ci- 
ties: Jus quod unuſquiſque Populus ſibi i pſi conflituit. | 

. © Ones Populi qui legibus et moribus reguntur, partim fu proprio, par- 


OO tum communi omnium hominum jure utuntur *, 


Qui Remp. conſtituit, eamque legibus ornare cupit, duabus bis atten- 
| dens vits legiflationem confictt. Aut enim Leges Gentium ſancit, 
= quas et Naturales abufjue appellamus, aut OS. et Lee vel 

Theophil. ſcriptas, vel non ſcriptas *, 
| Jus Civile ef, quod neque in totum a Natural vel Gentium bak, 
neque per omnia ei ſervit. Ttaque cum aliquid addimus vel detrahi- 


. 1. 1. 6. mus Juri Commun, Jus proprium, 1 l, Ci vile, effcitur $ 
And hence Cicero defines Jus Gul, . 
Aequitas its conſtituta, * ejuſdem funt Civitatis, ads res e A | 


4 Topic. C. 2. nendas +. 


Amidſt the Variety of * Tranſactions, our Wants, situation and 
Conveniencies, one Syſtem of Laws ſuiting one Complexion, and another 
ſuiting another, every Set of People has been left in great meaſure at 
liberty to inſtitute or ſtrike out ſuch a Syſtem, as agreed beſt with their 
Form of Government, and Manners of their Climate, Time, Conſtitu- 


tion, or other Circumſtances, D: ee Civitatum, ſays Tully, varie 
pro Balbo. fatem Juris babeat neceſſe eſt 5, 


3 Jus illud Civile, ſays a great Writer among the Moderns, fartem ex 
Naturali trabit, quod eft generalius, et univerſo bominum generi con- 
ducit, vim et aequitatem eandem ubique Gentium praeferens; Fae 

ſpeciale eſt, et ex voluntate Legiſlatoris pendet, qui, quid Civi ſuis 


commodum fit, ex eorum $a e et natura aeſtimans, et ex regio- 
nis, quam incolunt, conditione, tales ipfis Leges dat, quas utiles ad 


ess regendos et 2 uno * in port et concordia conſervandos 


* Salmas. de roſpicit *, 
Vſur. C. 20. 4 Jp! 


Civil Law therefore is either MERVM ef : funpbeiter Crvile, mere arbi- 
trary, poſitive Inſtitutions of a Lawgiver, and ſuch only, as bind from 
the Sanction given them by his Authority: | 


Such are Adoptio, Fſucapio, and ſeveral Legs and ScCia of the 
Romans, 


or, 


ervit LAW. 


Or, what may be called Jus Civile XI v, where wer Inſtitu- 
tions make ſome Alteration-in the Law of Nature, either by add 


or taking from it, or elſe by nt and nee by. = 6 Bra : 


Law was indeterminate. - 


8 * 


Such are the Laws concerning We Dimations, the Power 
of the Father, etc. 5 


uam multa LL. XII. 7 220. Capita, lays 8 a Fr Civilian, ex 5 


. riſſimo Furis Naturalis fonte hauſta ſunt, quae Furis Civilis l. 


cuntur, quod Civitas Romana ea fibi fecit propria, conftituitque. 


* Qualis Diſpoſitio non rem 1 mutat, 2 alicnam ei tantumnuds 
l nduit Jer man. | | 


2 — „ 
A * 


And it may not be ckogether} improper oper to coir the Law of Nature 
m 


as a Text, and the Civil Law as a ment. Of which more below. 


So that when Civil Law intereſts itſelf in Natural Duties, great Care 


ſhould be uſed towards furniſhing the diſtin& Ideas of each Conſtitution, 
If Theft or Adultery ſhould be condemned by the poſitive Law of 


any State, and a Penalty annexed to the Trangreſſion: the Law is ſtill 
Natural Law, the Penalty only Civil, as it is proper and peculiar to that 


Conſtitution which inflicts it, 


Not that Property and Peculiarity | is "able of itſelf to conſtitute: the "IR ” 


of Civil Law. For inſtance. The Contract of Buying and Selling, had 
it been confined to the proper and particular Practice of one Country oy, 
as it may, without Abſurdity, be ſuppoſed; had it been introduced, 

it is faid to have been, in Ages ſomewhat late; I fa , with all thels 


Marks of Invention, Recency and Appropriation, woul yer be claſſed in 


the Law of Nature or Nations, of which it is doubtleſs a Part, and not the 
Civil Law, to which it does not in its own Nature belong”. | 

And, on the other hand, did all the World agree in ſome poſitive In- 
ſtitutions concerning the Regulation of this Contract; did Mankind aſſent 
to attribute to the Ore, which forms it, one deterrajnate and invariable 
Valuation over the Face of the whole World, That would nevertheleſs 
be eſteemed not the Rule of Nature, but an Act of Civil and Voluntary 
Inſtitution. If all the States upon Earth ſhould, by an accidental Con- 
currence, appear to ſpeak the Voice of Nature in "this Conſent of Nations, 


7 Connan. I. 
Comment Jun 
Civ. 5, 


it would yet be no more than a poſitive Appointment, the Foundation of 42 


it being arbitrary, the Univerſality, only accidental. 
For the Purpoſes therefore and Utility of ſeparate States, c1vI rATEsõ, 
was Civil Law introduced. Civitas is a Society of People thus combia- 
| ing, and thus directed by a Polity of their own contriving ; though it 


is ſometimes uſed improperly, for the local Habitation of this Set of 


People, 
Lui 
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1 Igitur virtute et confilio prac, anti terunt, 

| "oo 25 hr ee 2 88 unum i pſt 
parent, eofque en Net bs ai juſtitiam ' atque — 


nem tranſtuxerunt. Tun res ad communem utilitatem, qua: 
— llamus, tum conventicula hominum, quae poſtea Civi- 


W N : tates nominatae ſunt: tum domicilia conjuntta, quai Vrbes dicimus®. 
: | And fo the old Grammarians : Vrbs Are; Civitas Lou Habitatores 
Ae..." 


Liu yay d inte r d eicodotuitiæra bree ha,, ol TUX, 2 s Ec. 


YEWTOIKEG, A rab ra feu, TW 8g dar . Edpaiov, & Xg dxirnros UTagXuw 
tig d rod v & 5 aa 0 TOXTvopuaver, To dd Tay 6 FY Toig 
_ TFoMTaHIG r. Gehege. rarue v tub. Tos aum ANQuvTE, 8. darar- 
TOVT&X;, 9 3 ag-a, * en od 1 1 iu my 


«wv y oxy ?. ® 


And, this Principle, though cular Law of e Gate 
or —— properly enough be gelle 88 Law of ns 
as the Emperor writes : 
Jus quidem Civile ex ague Cioitate appellatur; veluri Athenien- 
um: nam fiquis velit Solonis vel Draconis Leges appellare an us Ci- 
nuns 


wile Athentenſium, non erraverit : Sic enim et Jus, guo 
ts: Populus utitur, Jus Civile Romanorum appellamus *. 


* Lucian. de 
Gymnas. 3 20. 


Yet, when We do not make the Addition (as follows i in the place Lit 


cited) Nuories non addimus nomen, cujus fit Civitatis, We always under- 
ſtand the Noman- Civil Law; Jus Romano-Civile, Juſt as o Homie 
with the Greek Writers denotes Homer, and 6 Parwg, eg de And 
as the Romans expreſſed their firſt- rate Poet, 


| . Sol tibi, velut Poeta, figna, quom dicit, dabit *, 
95 Oc yet more ſtrongly, in the Greek Taſte of Expreſiion : 
Id. 469. Aut age, inquit ille Vates ſaepe dixit, aut ubi 3. 


De Vrbanitate eft opus ipſum inſtitutum, quam propriam eſe nofirac 
C:vitatis ait, et ſero 25 intelligi caeptam, poſtquam Vrbis appella- 


tionem, ctiamfi nomen IIS non adjiceretur, Romam kamen | 
4 Quintilian. 4 c4ipi ; fit receptum .. 


Sg And indeed many things contributed to give this City this great 3 
tive. - When She was Miſtreſs of the World, it was reaſonable to: — 


1 


* Civitatem enim non in aediſicationibus ineſſe julbennms, ut ſunt moenia, et templa, et na- 
valia, ſed ita quidem, uti corpus quoddam fir mum et immobile eſſe ad receptioneni et ſecurita- 
tem Civium, vim vero omnem ponimus in Civibus. Hos enim efſe, qui iſta impleant, et gubernent, 


that 


ut per ficiant omnia, et cuſtodiant, guale quid in uno quoque noſtrum eſt anima. 
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chan ied was. to, be. allowed, bas 
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untty, to. conſider, Her, in fame mea- | 
Eu, qui vectigal P. R. conduttum baket, Publicenum: appeliemue. Wi 


685 as the only City * the World... 


Nam Publica Appellatio in EN 


Civitates enim in privatorum loco 


5 This Diſtinction between Rome, and oth Cities, had a legal 
Effect and Operation. Theſe were in no 


riley goed P. K. reſpicit. 
habentur „ 4-65, 


D. 50. 16.16. 


affected by yUBLIC 


LAw, but had their Affairs and Int 
and were treated as Individuals, * Of whi 7 
The Crimen Peculatus was only ificurred in the. 


orange” 


ure privato, 
ble Inſtance. 


Treaſury there : in all other Inſtances Bax ey nl the common ate | 


4 8 
am Ginn Jets: Aan. Bei, non  Crimine Pecu- 


1 2 pt the World, 28 one e great . of which Rome | 
was the Capital. So Athenaeus, or his aue . 


Or: oncuprrns dH⁰, Thy Pup Onci. ® 
| ma nneerar td 
So Tjidere® : 


Degas unius Familiae n e , ficut Prbs unius P . 
Orbis Domicilium totius generis humani eſt, oy | 


In this light of 


ing the Habitable World as one 8 
(for i in the language of M ft 


5D. 47. 2.87. 
5 1, 17. 


* rand; | 
— 

„ix. Ge Add. 
Mag. 

Mitel. 5. 


Muret. xvn. 
Var. Lect. 12. 


nus, and of Cicero before him*, Roma com- Pithaei 11. 


munis noſtra Patria eft) an eaſy Senſe is given to that Paſſa 
Nepes?, which ſome Editions, following the wild Imagination of D. 
Lambinus, have miſerably polluted. 


Primum illud munus Furtumae, quod i, in ea puri iffimum Vrbe * eſt, 
in qua Domicihum Orbis terrarum et imperii z ut © et 
Patriam haberet et Domum. 


He was a Native of Rome, as well as a Subject of the Empire : Pa- 
tria Romanus, Domo etiam Romanus. For He might 


5 have been Patria 
RNomams, though He had been born out of the City. But the Notion of 


* 18. 
9. 5h. 1. 33. 
II. c. Rullum. 
3 in Attic. 3. 


Empire Jed that Critic to ſuppoſe it ſhould be Dominam, not Domumn, 


which was nothing to the Perſon of Atticus, or the Purpoſe of Nepos. 
Upon all theſe Accounts there is a great Propriety i in the Emp 


Ju Civile, when underſtood of the Roman Law . And other | 


LM * Remam Mundi of <UL Ai. 


err LAW. 
Conſiderations have not been wanting to ſupport it. The internal Value 
and Excellence of this Syſtem has raiſed it high in the Eſteem of all diſ- 
ſſionate Judges, and in ſome meaſure may be ſaid to have left Rome a 
Miftrefs of the World, and a Lawgiver to Poſterity, even after her Con- 


queſts had ſunk-under Her, and my numerous ne had e 
er into nothing. 


Tanta Sapientia | * [Remo], in „ Furs e putande + 
; quanta fuit in his * — imperii comparandis -.. 


> \Pereipetis etiam illam ex cognitione Juris laetitiam et anhptatem, 
_ quantum acfliterint woſtri Majores ah wen, ceteris Ow 
"'tibus, tum facillime intelligetis, ſi cum illorum Lycurgo, et Dr acone 
et Solone noftrgs Leges 2 -volueritis. ada oft enim, quam 
fe omne co Gile Prove | bec We e 2c FG: 22 
EGS 20 Ott * 


Treg & rab ra rr X07 TY momruduares, ov 15 oA nariniravTs 
| 2 NH L e £x a . W T6 xi 
6 Dionyf. 3 c ” 1 1 ar 


— Armorum rn nen in omnes 0.7 


' Cluidian. * | Imperium, primique dedit cunabula Furis ?,- | 

laudib, ET, 

Stilicon. lib.z3. His omnibus artibus tanquam vera via ni a funt ad all imperium, 
AE glortam: honorati ſunt in omnibus fere gentibus : imperii ſui Le- 


ges impoſuerunt multis 8 : bogreque literis, et biftoria glo- 


P. Auguſtin. riff ſunt pene in omnibus gentibus *, 3 


TWINE Roma per quam Deo placuit orbem debellare terrarum, ef in 
unam ſocietatem Reip. A ä longe lateque ow 


» Id. Xw/1IT. - care. 


22. Nibil nifi — ac venevabile m wr Yura cuſtodiunt, et ita ad lan- 
tam magnitudinem Romana Majeſias cunctorum numinum favore 
perdenit: quoniam omnes fuds Lge reli gione * Pu que | 


LEE - obſervatione devine *, 
Gregor. tit. 


de Nuptiis. * 335 Legum Patria. 5 
ere 
Wes © oe. Lex Romanorum, Legum omnium Mater men- ehe 
— Ad Legem Romanam, tanquam ad communem totins bh. prope 
. modum coli omnes confugtunt 2 
es Romande a Fuſtinians in Epitomen redaciac tanta ratione et 
ermonis venuſtate, ut nulla fit Natio tam fera, vel ah gr oe rate 
abborrens, _ eas non 7 fuerit admirata 5,” 5 


„ 


Err PR TEES.) 
„* 2 —— 


* Practer haec autem om nia, decore Reip. adminiftrandae, quem ex mul:is compiſucrunt per- 
peſſioni bus Lenmentit! ex omni occa ſione * guodcunque utile videretur. 


La 


erv1L LAW. 


60 1, ges vifum omnibiis us Romianium, ut gui Rum, 
vi — now tenentur, illud tamen 1 e | Aequitati Naturali 


: . 3 Kb . woo * ; EE 142 * — 
1 Nr be et negorio de Civ. C. 12. 
nuent : 


| quo agitur, congruumque tur; non quod uſquam 'ſubdit fueri- 
dune Tuſtiniano M. aut Succeſſoribus ejus, ſed quia Jus illo Aubtore 
24 ſapientiſſimis viris ordinatum tam aequum eft, tam rationabile, ut 


_, omnium ere Chri e uſu et tione commune | 
JJ inn Mp rr 
8 4 Romanis ad anner een Juris Faccialis 22 Tufitiae Fantes fue. Par 
; puriſſimi manarunt *,  .. +, * Bodin.V. de 


- Hodie us Civile Ronkawirmis Gentium kde Jus mu ' Repub. 6. 


totam fere Europam ob , utique in quibus caufis propriae 
es er Conſuetudines * Se et ad. us Juris nor mam 
dirigitur Int bees uarumcungue Cunſti turiamum ac . We 
15 - diem pes ih manifote non repignant . 1 Vin. Com- 
Quid ſolidius pracceptic reguliſque ſuis, , quas e ex one Wh 
| Purae, non confuſe digeſtas, proditaſque temere, ſed rattone atque 
via traditas 4 . didicimus? Etenim uam haber 
Pbilgſepbia dignitatem, t autem opinione maximam, ea omnit 
tranſlata fuit in a. cfg e Romanorium, ui partum armis 
imperium, Juris commercio, legumque majeftate continuerunt. Duic- 
uid enim a Graetcis 7 qt. Jephir de honeft ef juſto: de ſinibus 
| Ja et malorum: endis populorum moribus : de legibus ef 
A guagſtioni bus infinite propeſiti et ambitiofis magis quam utilibus. , 
| 2 effundebatur, totum cnllectum fruit a Nrit noftris, proct. ad 
 * atque, nugis excuſſis, ae in Vrbem: ut quod apud Graecos D* J. 0. 
exercitatio erat Ingenii, en Mue ocii levamen, Romae, in corpus 10 voy 7 — 4 


0 ; Juri s Civilis converſum, pu licue ac privatae ſemen Mer utihitatis*, — Bat. 


But there is no End of citing Teſtimonies to this Purpoſe. My Reader e 
will find many more (if He is not fatisfied with theſe) and the Credit and Civil Law. 
Superiority 0 the Roman Law more accurately conſidered, in many of Yau 2p 
thoſe Writers, whom I here ſubjoin : Fac. Maeftertius*, Sir Tho. Ri 3, * 
Sir Arth. Duck*, +, Sir Rob. Wi TP 5, and the Authors quoted by: er- Lang — 
riere 3 

The Excellency moreover of this Syſtem. of Law, and the Uſe of it Confer. 
in thoſe Countries particularly, which are guided by. Conſtitutions heir 6 Lond. 
own, has been diſcourſed'of very largely and exprefily by ſeveral of choſe 5 xxcent, 
| Writers alſo. | ol the Civil 
Its immediate Uſe and Service theres | is, that it has been held by the ln, at 
| n Conſent of all Nations i in „ as a kind of Jus Gentium, or + Hitory 


general 2 Civil 4 py | 


; 


2 | | e Ps Fuſe 29. 
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7. Tulden. 
CO: 


Treatiſe of 
the Uſe, ctc. 


of the Civil 


Law,l.2.45,6. 
D. 1. 1. 5. pr. 
3 3 ſin. 
37 Bol 

de Jur. et 


5 


Grot. I. 1. 10. 


Tit. 2. fa. 
Heinecc. de 
_ et G. 


3 
vu 


Cap. 22. 
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general Law ef Nations, Kor men in dune des de een ba- 
tutes or Cuſtoms fail chem. 80 alſo ſome of the rigid Canoniſts have 
directed, that no Reconrſe is to be had to the Cioil La in adjuſting Ec- 
dlefaftical Matters, but where their Canons, RT, etc. do not aſſiſt 


From the knows E u of it, A lication is fre ven made to italſo, 
for the Interpretation 22 41 Cuſtoms 7. 8 athy | 
2 all which may be added its great Utility in Foreign Leagues and / 
. 
In England particularly, where i it has its leaſt Effect, it bas its Uſes. | 
The Donet — is a Court which oceeds ex Aequo ef Bono. 


N. ivilians,- and the Proceſs 


ol it by Bill and Anſwer, etc. is the ſame _ the Proceſs i in the Courts 
of Civil Law. 

To this may be added the Lord High Conſtable's and Eatl Marſhall's | 
Court, for Crimes committed, and Contracts made, beyond Sea: for all 
Caſes of Arms, Honor and He 

The High Court of Admiralty is directed in Civil Caſes by the Roman 
Law, and the Laws of Oleron, 8 a Syſtem of Maritime Laws made in 
that Iſland, by Rob. L But the ſame Court rug in Criminal Caſes, 
, accordin to the Practice of the Law of England by 28 H. VIII. c. 15. 

The Practice of the Eccleſiaſtical or Spiritual Courts i is conducted. by a 
mixed Form of Civil and Canon Law. I 

And laſt of all, the Courts of the two Univerſities by Royal Charter 
may proceed, and often do, upon the Principles of the Civil Law 9, 


It muſt not be forgot, that we are told, that the Law of Nature is 
immutable, and yet that the Civil or Inſtituted Laws of ſeveral Countries 
are.fr vently Additions to the Law of Nature, or Deviations from ©; - 
How then ſh ſhall theſe two Laws be reconciled ? viz, | 

— Gail e. guad neque in totum a Naturali, vel Gentium, recrdtt, 
omma ei ſervit. Ttaque cum aliquid addimus, vel detrahimus, 
57 mm, Jus proprium, id gi, Civile, efficimus *. | 
Civilis Ratio Cruilia * Jure mee pote eſt :  Naturalia + vero 
mon utique. 
Upon this Matter conſult at leifare the Authors in m | Maggin i 
It is infallibly true, that the Laws of Nature are the Laws of Go 


5- with 20hom is no Variableneſi f or Shadow of Turning. 8 obe 


that God ſhould ever his Will, it is abſurd to think, that the 
poſitive and arbitrary Diſpoſitions of Mankind ſhould be able 8 * e 
it, or diſpenſe with it. A Truth fo plain and ſelf. evident, that one wou 

be apt to think, it did not want the Debates of Synods, "the Laing of 
— or the ICE Kings to determine its, 


1 might 
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1 Auigon. 
"Hat Li nec obrog ari fas cf, negus dero, egg 7. 456. 
5 tota abr cds, ples b Nee Touring aut per Po- 
pPeulum ſolvi EY Le poſſumus. Neque oft quaerendus Explanator, aut 
Interpres ejus alius : nec erit alia Lex. e, alia Athens : alia 
nunc, alia poſfthac. Sed er amnes Gentes, et omni tempore una Lex et 
120 23 er immutabilis continebit; erit communis 
Mer, et Imperatur -omnium Drus, i Legit hujus Inventor, 
Pfau, Lator: cut qui non parebit, iſe fe fugiet, ac naturam 
hominis aſpernabitur, bee hoc ipſo luet maxi nas Wn ny 
cetera Fg pee 5 2 e gorge * 5 
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have been well laid open 
done a great Credit to he 
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Cujac. XV. 
Qbſerv. 30. 


Muret. 
XVIII. Ys 
LeR. 11. 
Nerii 11. 
Analect. 23. 
Noodt. 1 
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And others again, that this 
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ick the Jew has expreſſed it properly and fully: 
Nite — à opYoc Moyer, oi dr vd xd re Kine Sep 
"by "apr eee a ur a9 


 Pbaprog ev n nn WED 


2 r 4» 3 8 


e 


Perpetwum of, quod oi habet train, „ e- 


If the Law of Nature be Right Reaſon, it is pode i it ould be 
altered, whilſt Right Reaſon continues to be Right Reaſon. And it is as 
impoſlible, that God ſhould ever diſpenſe with its Obligation. 

; The Miſtakes which ſome have given in to, by ae the Idea of 
mpoſſibility to God: pede; e ad potentia Dei ſe non extendat, 
75 — Writer among the the Moderns, who has 
rotefſion.. 
His Determination 175 the Queſtion before us will be more fatiſ- 
taQory, than any thing ba e 
As that which God wills, muſt 0 neceſſity be beſt and moſ perfecs, He 
cannot be ſuppoſed to will 6% 1 is leſs good or leſs foes ol Not that 
be cannot act otherwiſe, through any Infirmity or Impotence of bis Na- 
ture, but becauſe He cannot will n Li 2 ot the OW” 
PHerfection of bis Will. ; 


| And this leads me to an Obhrqaiower 1 


* 


ka TIT 


| as . 


Magda be wut hes of hae ar hea, the Lex Fulis Ci 
' ducaria, of which Vpian was there di courſing, and from.whoſe Diſſerta- 
tion thefe words ( are taken. Thus in ſeveral Acts of Parliament with us the 


Royal Family ſtands exempted from the Obſervation of them by Provi- 
fion in the Act itſelf. And indeed many Inſtanees in vor this 
Suppoſition; where the Emperor appears to be diſcharged from his Obli- 


gation, not ratione Principis, fed adtu Legis, not vi Imperis, ſed beneficio- 
Senatus. Some of which are recounted by Grat vius and Heineccius . 


Others think, that the Emperor was exempt from the Penalty only: . 
Diſcharge convited n in-that Right, which, as. 
ſupreme Legiſlator, He ſometimes exerted in repealing old Eaws and pro- 


poſing new ones for the public Conveniency. | 
However that Matter ſtood ; How, and by what Right, and i fea what 
is own. 


Degree, he was diſpenſed with. his Obedience to the Laws of 


* Eft autem vera Lex, Recta Ratio, quae * non oO hoc aut ilb, eric mortals, non 
in chartis aut columnis, exanimis exanima, fed corrumpi _— ab immoriali natura in mente 
;mmortali exarata, 


making; 


" — 
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making z All, who have touched this Matter, agree, that. He could not 
be abſolyed from thoſe of his Nature or his Being. So that Caracalla 


reaſoned: but ill, ay iy. 4-1 ie many with his. 
Father $s Wife, becauſe He _ 


- Intere re, quemadmodum: novercam ſuan low pitta 95M I 
— Qyae quum efſet pulcherrima, et from Jo per neg, - rev, 
TY maxima corporis Apes, nudaſſet, dixiſſetpue Antoninus, Vellem, fi 
? _ _- Heeret, * fertur, Si libet, 9 An neſcis is Te Imp:rato- 

rem eſſe, ct Leges dare, non accipere ? Quo audito, furor incon- 
_ . ditus ad fectum criminis roboratus eft : nu ITE eas celebravit, 


| ©  quas, fis ſt Leger dare, vere folus Bere debuiſſet. Matrem . 
enim, non alio dicenda erat nomine, duxit uxurem “. 3 
And accordingly, when: Claudiue married his Brother's Daughter, ! 
Tn Genitamg  Fratris Conjugem Conjugem captus fibi . | 
Toris nefandis flebili junxit- face *, PO OL 


and procured moreover thoſe Marriages to b * 
He found but one Roman (Suetonzus,? ſays two) that could be prevailed 5 
upon to follow his Example, and that One at the ſolicitation of the Em- 5 26. 
eſs . Tacit. XII. 
” On the other hand, Dionyſus the Elder, when his Mother W l a Annal. 7. 
an contrary, not indeed to Natural Law, bat, what comes up to.it, | 
| Courſe or Order of Nature, I very adroitly : 


k 2 eig n rig Hixseg Crigng ee e * rh Odows þ wh 
dba . „ | $5 | 2 Plutarch: 


Aud from{hence it wilt follow, 1 | | * 
2. That in all Cauſae e it is | Poſitive Law alone, that can | 
de diſpenſed with, * Law of Nature. far te our Com- 
mon Lawyers maintain, admits of no Diſpenſation. For Diſpenfation has 
that 3 render an Act ae een which is 1 | 
| 0a 
2 — is held, chat ;n-Griminal AQtions, what is ealled: by the name 
| ef Diſtributive Juſtice- may take place; z that is, Perſons, their Con- 
ditions or Circumſtances may be taken into Conſideration; Old Men. 
are dealt more favourably with, than Young, Women than Men, 
and 'Free-Men than Slaves 3. However it_muſt be reſtrained to ſuch 
Crimes only, which are againſt Poſitive Law: for. in Cafes againſt Na- 49-16. 5 
ones A Fon ax pane ol. BS: n . 


n EY 


8 | 


8 „K* I. "+ 


— 22 —— 


Ee. chi Legitas e — ily dee ibn nequeo, -- 


Dane 
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4. Theſe Rules of our Natore, E they cannot be defeated aby Politive 
Inſtitution, % neither do. they want to be inforced by their 4 


Authority. | | 
1 7 s res, fra AAA eb: a 42. | hens Lex 
Min 4a. 2 > gut 2 ſuerit 3. ae 1 


Want 0 bſervation the Antiquary, Mura- 

: n r 
. wh #5 
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FECRR. e e 


i. e. Conjugi Bene Merenti, 


He concluded, that Polygamy. was lawful among the b 

What is more, that kind of Polygamy, which no Nation upon 

© Gell. I. 23. ever gave into, uf una apud Duos nupta efſet 5. n ; 
Me Maſiei to maintain, becanſe there appeared ns Law in that torreftrain it 7, 

Veronens. I know of no Statute in this Country, which injoins Fili L "Ran _ 

Pag CXLVUT. cures to us the Obedience of our Children. Would Muratar: 

* Concluſion from thence to our Diſcredit and 8 3 

Ru gee wee gear i th 

orld againft marrying in the Aſcending. Dm would it 

therefore be laudable? . 
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probavit, fenebunt omnes. Nam 7040; 2 , ſuffragio populus 
voluntatem ſuam declaret, an rebus ipfis' et faftis? Quare re- 
Hiſime etiam illum receptum eft, ut ;#.. non folum ſuffragio Legiſ- 
latoris, ſed etiam tacito u omnium 41 * abro- 
gentur . _ 


And indeed whether aLaw, among the Romans, loſt its Force by Glent 
Practice, or public Authority, it comes up equally to my Point, For here 
alſo the Conkent of the Public was ” and rd word Abrogare ſpeaks 
it, Or rather, ſo did their whole „where Stipulation was viſible 


| The 


In every Branch of it. 


_ GrviL LAW. | 708 
| The Perſon who propoſed « Law, was faid Populus rogare, wo aſk the N 
| s Conſent, _ i 
The Form of propoſing it ſpeaks the ſame Language =—vzL1T1s, | = 
IVBEATIS, QYIRITES? 1s IT YOUR WILL'AND PLEASURE ? | 5 0 
And laſtly the Form of the People's Aſſent, which ns expreſied by 
theſe two Letters upon a Ticket, J. R. that is, V gr. 4.” 
| Lex ant Rogatur, id ef, fertur : 2 id 5 „ prior Lex 
follitur ; aut — 5 id eft, Pars primae Le il, ri aut 
Subrogatur, id eff, adjicitur alquid * * au Obrogatur, 
id e, mutatur aliquid ex prima Lege 5. . 5. Vipian. I. 
Hue Legi nec Subrogari I. S. Prazrogari: nen Obrognrt, ** 
LCLegitur etiam Promulgari.] fas 5 * e ex bar aliquid 
Acer, Ve tota Abrogari port. ts 
e e mY n. 
N likewiſe. Baz ages wid im from Der he 
gare. 1 
_ EXROGARE oft, ex Loge wetere e ANTS B 


DEROGARE proprie eft, cum quid ex Lege vetere, quo minus fiat, 
- INE __ noua. Degen ergo Detravere * Nel 


| II. 
| ki of ver Infliured Law, ee 
ſion of ſome Fact, which has e AU n 
a poſſible Contingency. 

Solo cum interrogaretur, cur mulls þ cium ronſtituiſſet in exon, 


parentem necaſſet, reſpondit, 875 neminem facturum putaſſe. 
eee, feciſſe dicitur, cum 4 eo nil ſanxerit, quod — 
miſſum non erat, ne, non tam prohibere guam admonere wideretur *, Cie. pro 


Vu probatum oft, Lieges e ias, exempla , opud len ex: de- u. 
lictis aliorum gigni. Sic Oratorum Licentia Cinciam nem, 
== Ambitus * 2 Magiſtratuum Avaritia Cal- 
phurnia ſcita pepererint. Nam e er £ N: 5 
Emengare, yl 1 L ee eft 9, 2 N 9 Tacit. XV. 


| Annal. 20. 3 
Ex 9a v? & fc, bs wire t wes der, 6 
/ u N,] . * 2 Aeſchin. c. 


| There is a EE ATE fry. in Plutarch's Life of Lycurgus, which . * 
may deſerve a Place upon this Occaſion, 0 Cre Ten. 


Nan e de cauſa Lan a n Jancita 
6 . 


CIVIL LA. 


The Pe Bag de Pa wherein Biminerprobiber pro adi 


_ foftulare, was grounded upon a particular Fact. 


* PD. 3. 1. 5. 
VIII. 3. 


| pronius would take in their ivate 


' pronius, in the Brand it ſets upon Maceds ? 


Orige inivedutle of = Carfania, inprobifime femine,  quae invere- 
Palerius Maximut * calls her Hi 


Afrania Licinii Buccionis Senatoriz uxor 


dat, pro ſe ſomper apud Practorem verbs reit, 


be Scrum Macedviienum, which reſtrained Loans to Minors, became 
a general Law to the Romans _ NY” RAR Fo 
Vin ob noxam, Of furl 


viz, the Uſurer A acedb . It was theſe particuler FaQs, that gave oc - 


ſion to a general Law, Which leads me to my next Obſervation, ws. 
n FEE ene e 

Law ought to ſpeak a general Language. It is poſſible, that few ſuch 
Women — be Bube Our r hat 1 Bankers would act 
with more Integrity than do.” Yet the Law, unacquainted with 
moral Characters, or rather inattentive to the Part which Titizs or Sem- 
ents, conſiders only the Im- 
of the Fact, and forbids the ce univerſally, And I won- 
der how a very conſiderable Civilian 5 ſhould endeavour to account for 
what he calls, the ſeeming Rigor and Abſurdity of involving both Good 
and Bad under one Oenſure. For where is the Ab/urdity of re- 
ſtraining thoſe by a poſitive Law, who were already reſtrained by their 
own natural Diſpoſitions? or how is a Cenſure paſt upon Titius ot Sem- 


SELLER vie Eurota biberet. Fo deinde admirante, et 
ins gad ler potwifſet reperirtÞ que patio, inquit, in Sparta reperiretur 


He 


4 he 


_. conn naw 
He would have done better, enn y ſome Inequa- 
lities which the Law is liable to, in Mod general Suppoſitions which It 
_ is ſometimes to make. As for inſtance, When it is forced to in- 


volve ſeveral under one Common Incapacity, to wine eee my 
not be ſubject, The Rule or Maxim of Law, is 


Nullum eſſe Impuberis Tudicium. © 


And 8 Alt Minors are ſu to the Power of the Guardian, 
under this general Conſideration of their Imbecillity, though it may happen, 
and doubtleſs wy abr mag does, that Jome ay have Diſcretion 
—_ to act for t 
And yet here this — of Law is juſtifiable, becauſe its Atten- 
tion would be impracticable. 
It is not to be expected, that It ſhould comprehend all poſſible Caſes. 
It muſt therefore be confined to thoſe t. which happen plerumgue ; 
11 * | 


Leger, neque SCta ita IJ 025 


ut omnes coun 4 dun- 


gue incideri Sed ſuſicit ea, quae | f | 
e e . 1 d.1.3-10 i 
ura ut dixit Theopbraftut, in bis quae * 
os id. >, e lum, — non Wm in "= id : 
9, ax 1 1 . cod, 
Ee bit Fas . ae * areidire paint; Yuro non confti= 
tuuntur v. „ 21464 
Nam ad ea potius debet optari our, quae et | HE, et facile, 188 
| quam quae perraro eveniunt *, 4 4 
LY Ne, id Quod bas: heme! ee ae late. 
85 = ping, pln 2 07 mh gfra id of practereunt Legi . 


rr prefervedite Us by de 83 


e ce eee 


T know not, better 1 tata ute ed l in the next 
place, that a Law ought to be Univerſal in its Influence, as well as Gene- 
panic, Wn; eee, 0 Venen e- _ 


"PN" mite rien rae rn, _ 


Ol 


138 


Act of One Man involved a 


: * Gel. X. 20. 


Doubtleſs from a Conſtitution of 6b, recorded by. Des 


CIVIL LAW. 3 
2 from 


under a 
n — bs ths — 
intends to confer opon One Perſon in particu nenen 


the Reſt are excluded. 


For why eee meet to make - La for one Man | 
It was moreover a Law of the XII. Tabb. £ 


PRIVILEGIA NE 1KROGANTOR,. YE 


others : 


| MHAE EIT ANAPI NOMON An ona EAN Mi TON 

ArTON Em IAZIN AQHNAIOIE +. TD | 
| Thus Lex is defined Commune Pracceptum Generale . etc5, and 
Laws therefore made in favor of one particular ark the Lex Ma- 


nilia concerning — 's Command, the Law de Reditu Goren de 
Caede Clodii, are o properly Leges as Privilegia. 


um Populi aut Plebis, rogante Magi ru 1 


Lex eee de Bert Ca, FOES 
tio ue | 
Reditu M. Ciceroms, uſe 4+ Caede P. Cludii Quacftio, neque alia id 


genus Populi Plebi Leges wocari poſit. enim gene- 
_ ralia rele Ye hop” untverfis Crvibus, ſed 2 — quo- 
circa Privilegia potius vocari debent ; priva dixerunt, 
ow nos ſingula dicimus : : quo verbo ucrlius i in om Rn 
bro uſus eſt. 
—_ Ainins Thane 


Venientibus priva dabo cephaleamque carnem . 4 


| I do not know how it came about, that Feftus attributes to xo 
all the Properties of Privilegium. Tt cannot be true in any Light, that 
Rogatio ever expreſſed a Privilege among the Romans, in tion to 


a general Law. But the Miſtakes of that Author are neither nor in- 


conſiderable. 
V. : 


The Matter of Law ſhould be Page, Rea bs and Uſeful. The 
Firſt of theſe recommends itſelf ſo ſtrongly, that it would be ridiculous 
to 0 urge it. For who ſees not at ficſt ne extreme MANY of en 


2 Mou cuiguam in unius viri gratiam 8 83 2 ud ence Mie 
_ POS" 200000 


| KOT Paſſit. 


| CIVIL. LAW. a 159 
6 Gans qnochie, what He notable to rnd? And of | 
an Execution above the reach of his Faculties? 
But this is not all. A Law. ſhould oblige not caly to what is Pg, 
| but alſo to what is Fair and Reaſonable in its own nature. For it is ſome 
degree of Barbarity alſo, to expect the Performance of what Human FE 
Nature is averſe to, as well as unequal to. Law, ſays Grotius?, ought to 71-4. 7.2.. . 
ee eee 3 . 2 
But the 7 of Law would deſerve a Treatiſe by itſelf, And 8 
there might be in the firſt Inſtance, that great troke of Ne. 
ture, that Requiſite in all Law whatſoever, viz. To temper ee 
tion the Wei ee, g of Guile not to 
re e 
tek — = tantundem ut peceet id 2g 
ee fre Ds yr „;; T meg. = 
This is doing ſomething, Bulithern might be convderad-manover that 
| 2 and Tenderneſs, that Condeſeenſion to our Natures, 
to be ima 


gives the Color, the Complexion, to aSyſtem of Law, and is eaſier 
chan deſcribed. Let any one acquaint himſelf with the fan- 
Syſtem of Draco, and then view it as tempered with the Philo- 
y of Solon, and: the ſofter Refinements of a better Age; and He will 
comprehend what I am ſaying, Let him took wich the Eye of Specula-- 
tion upon an Eſtabliſhment, that directs no? to ſeethe a Kid in bis Mather's 
9 when be — — when our - Deut. xiv. 
- Brother's Cattle go afray, or fall down by the „ not to bide ourſelves 24. 
from them* : That mais the betrothad. who was debauched at | **V- + 
Diſtance, and out of Heari and pronounces in Her {tn worthy of een, 
Death, upon this com es 8925 eſtion, For He found ber in t | 
Held, "the betrot eie and there was fn Jove Her 3; . 
1 fay, theſe Reflections Georg a him of my Meaning. 


A Conſideration of the general Te and Diſpoſition of Law-will- 
be found of great Advantage to Civil Life, and will ſupply us with very 
uſeful Theory, It is reaching the Heart in the firſt Inſtance, and making 
ourſelves Maſters of the Genius of a whole People at once, by readin 
them in that Glaſs which repreſents them beſt, the Turn af their Civil 
Inſtitutions, There is a ſcarce a Paſſage in all Antiquity more happily- 
imagined; than that where Demoſthenes tells us, that the Laws of a 
Country were conſidered as the Marals of the Crate, and the Character of ; 
a whole N taken colledtively: 


rr _ 
T. 111. Ed. 


„ elſewhere by e 1 4 other Winn, 5 7 
: Leptin. De- called +3 HOOD ryc rug. Thus, We cannot but — | 
moſtheni. of Greece and Rome, a great Culture and Poliſh apo hy regu. 
Fan the Nature and Paſſions of the Human Mind well ſtudied, and a great 
Attention paid to the Lectures of Philoſophy, The laz and voluptuous. 
Aſiatic acts under Principles of Law, * K e ly ſuited to his 
Genius and Complexion. Simplieity and Frugality of one Set of 
 *[egesHhoeli our Anceſtors is ſeen in Syſtera which they have left behind them; 
nn and Tenures, Services, Rules of Deſcents, and Conditions of Eſtates, 
ah non 3 che Miliary and Feudal Spirit of the other. 
ion of Law, and Syſtems of Law, with the Eye'of 
 Philofoply may alſo have its Uſe in other Reſpects. It may lead us into 
the Secret of the Com — 2 int. un wich the Tetndancy af hin Bo- 
ctrine, and give us a t Philoſophy which He is endeavouring 
to inſinuate. It has been ae that nothing elſe was intended by the 
Abſtinence from Animal F h was — a conſiderable School 
| of Antiquity, bat an artful and elegant Recommendation of Humanity : 
Plutarch de nt, _— H. p . . | 
Soker. Am. .. Iz is thus, tt Pltareh, very Paſſage, condemns the Inhuma- 
„ nity of Cato Major for ſelling his old uſeleſs Slaves, to ſave the E 
awwYyriac. of their Maintenance, and concludes his Reflections in theſe words: 


Ede Mangey. | Ov yay &s deten 4 raver, Th ud, u N — 0 
MEAETHE ENEKA TOY Sb en Sf Gov 885 * 
; rares go. elves * es 2 phey &y U tpyaryy | Yhoos 


* * 8 hs 8 — * 
* 


* [llud igitur vobis AIDAN multes Graecorum trim 
dum efſe Legibus : id 2m vobis laudi haud inuria ducitis. on for re illud mibi videtur 


dixi cordatos i eſſe {i 
3K = 


videantur. 
+ Exercitatio quaedam rr rw. | 
| Negue enim —— r calceis et utenſilibur utendum,. quo feſſa et minifteriis pro- 


Fe — „ nibil fob N derte humanitatis cauſa deb in bis ” 
ante ad manſuet nem et benignitatem a acere RO 4 my 
ſenium, nedum affeFum actate hominem 15 , 


— en ehem 9 * = N 
wanne IAPRNET Ss; -— * 
e Eo N * "Dx IP 
-x e 
Gy 5 P44 wy t N 
3 * K 
N - 
e " 
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| . LAW. 1 


0 dhe Athenian, Legiſlators reaſoned; when they the Perſons 
of their ho with wy os NR Hooks their own. One would wonder, 7 3 
dt firſt ing, ſays Ae/chines *, e 
ro T0 * „ vo, TON ore bY 1 evpyrere, NN. 5 
105 Abyaios, 17 7 5 vor „ yap qi THY oierd 1 8.17. 
| eros, S Su Er 0 ae re Tay cArvJipuy 1 


Mu 47. 
Ms e that 


Us will obſerve Law ſometimes to ; conliſt of motal Lectures, as well as 
practical Injunctions; and to what I have obſerved above? may add P. 45+ 
— Cauſe, why the 3 of our 0 r Back 22 bluſh, 

to a confiderate Inquirer, not akoays their Reaſon and their 
Bair ay en e Lb: OA Beginning ef this 

ut to ſu what -at in 8 
Head, That a Lau ſhoold not only be poſſible; and 2 but 
40 laſt of all, directed to the Utility and Emolument of thoſe who are di- 
e rected by it,” I mean, in its general Tendency and Deſtination; becauſe 
it is very poſſible, that Particulars may ſuffer, when the Public is bene- 
ited. For there the Law never deſcends: but her Theorems and her 
Language are as general, as it is poſſible. 

 Nulla Lex n eonmods enanibur et : 1 mods qurrtar, f mejor 61,5 2000 

parti, et in ſummam prodeſt*,. | i 


| This alſo 1 ſpoke to, in ſome meaſure, in the place laſt cited - 25 Were pag 45- 
I obſerved, that thoug h Reaſon (i.e, Utilit y) and Law were connected, 
yet our Conduct derived its ne, not from the Reaſon, but fro 
dhe Authority: _ | 
| Neque enim in Lege Ratio quaeritur, fed Aubtoritai . 7 8 ! Hieron. 
— of the general Utility of Law, and the Deſign of its Ope- — 


rations, We have ſeen above 4 and the Ancients are ful of this Per- T u Kl. 
: ſuaſion. 11 1:06. 
Onner Leges ad commodu Reip, referre oportet, et eas ex Vtilitate bag 95. 
— communi, non ex ſeriptione, quae in literis eff, Anterpretari. Ea 
enim virtute er ſapientia majores noſtri fuer unt, ut in Legibus ſcri- 
| bendis nibil. fibi aliud, nifi Salutem atque Viilitatem Reip. pr 


op0- 
nerent.— Nemo enim Leges Legum cauſa A e vult, ſed 
Neipublicue 5, | Cie. I. de 


Nan qui Ius Civile contemnendum futat, is vincula revellit, non r 


* Judiciorum, fed etiam Vrilitatis, N communis ©, | * gu Cae- 


— — — 


„ fatim 8 de cauſa Legi i contumeliae etiam ſervorum 8 fit — 


I vero fi 5 7 > hs rectiſſimuni eſſe invenietis. mim ſervi 
tanta cura i, Ke . pc mos conſuefacere 21 ut a . — 


_ magnepere b Wa aller hi, ne ſervis quidem contumeliam of faciendam, 
X ;  - - $* "Rn 
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Cn raf a . eee. | 
755 By = Angers auh, 2 * mgarypanduc T7 3 


pave ef lu ey rag _ g mare Fav Tomy, | 
— 3 7 again &. Pigur, Adr, we XI S ae Ares 
Tay du Men, eur, 10 2 * by oaris g erte, le 4 
ce. & Nidra @ Dag ders, 5775 Mero. 
N Cudairrnc & &% lderige, joe cog 2 ragacuib Tov em * Ts 
x youre. Gurog —. emal reg Ze agu nde * * 
Bear! imd d guerre, ® 


This Notion by ſome old Weiters e exterrogn 


Heighth, as to be fatal to their Conceptions of Yafice and Aer ahvy. As 
" +:8erm. Ur. H what Horace advanced 7, had been true in E 


FF 


„„ Atque ipja Viilitas, Juli rage Minter of Ai F 
and all Juſtice and eee e eee 
| — — 7 | odation. This Point has been 
„ Pralegom Well-ſtudied, and well confuted, hy Gretius?, 2 and their Com- 
| | Jur-B-e<P. meentators, to whom e wy ran ir farther Satisfaction. 
8. g. 10. 11. | VI. 


— AL ator 


The e e a wu n e 


ought to be directed not only by the Rules of his 
never be contradicted, but a no hag der 1 Rules his S 
The Romans in particular opy after, were ſo | 
eate in this reſpect, 5 We & ls rn Clauſes i in their Ads, 
to guard againſt any Overbight o 
_ $IQVID 1Ivs- NON FVIT ROGARI ZIVs un LEGE N12 
ROGATVM. 


W © Form whhchay, tat in the Old Note-boall, 
which are ill preſerved of that People, We find this among them : 
* *. e. — WOE | 


SIQVID* CONTRA ALIAS EBGES: EIVS LEGTS ERGO LATVM 
— J ES6BT v BI 4 Lern ROGASSET N ESSET:*, 
col. 1599 ; ; 55 


1 3 nne. deriſ A melltionans Takinis injurias et 
1 ad es putaret refracnaturum ie nach quae nihil a telis 8 2724. ſed, ficut 

= hed 2 25 imbecillos tenneſgue eſſet, quot comprebendiſſet, xetentura, ualidas uern er ftcunza/os 
— tranſmiſſura. Quibus Solonem ferunt occurriſſe, flare haminem etiam pattis conventis, qua: 

_ * mautri parti expediat vialare ; ac Leges ita ſe temperar 33 9 
Firhaei u. dit, anf, I colers julian guam qu violave. 


vn. 11 


ern. WW 5 „„ N 

. 2 x 

char nb one propoſing a Bill, hing to any Fruſt, Power, or Profit. 
ſhoul& corvey that Truſt, ene. to-hindelf; — — 


Leges e vel eres, nn ene "Conſulares Squid inter gſe boc ar- 
et tia," lobi 3 hep we 5 gratae atque 
© Jucundae. fan eft Lex, argue altera non modo 
22 de aliqua chr ation ac pots x wa etiam collegas 
us, cognatos, affines excipit, ne eil ea pots ' Curatiove mandetur * Cie, 1 
* 7. 4% f che publicoram exotfit:; quid? Nun in- 
; . on ih; 15 num alliud oidetur ofſe, ac A benorum direptiv? 
8 id 2 fo 9 * 1 N 


1 


It was provide — char No one er 


«Law fe n e. concerning bretul Things at otice of a 
Nature. _ 


Vs ſtntentia Caccilias Legis er Didiae, Her, „ 


ctis rebu A n, | 
| en repudiare 52 _ N ee 25 
A Lys agent, „ | 5 piggy 
Tub is cotfoptly called by fone Writers ER TEA. „ 


Ali diam b 
iN 25 e ee 2 


— fa compre 
5 . os apts rhe 
Ee Salluftins in Yugurths. 1 2 
Lacs in deditionem ek fer eg. i 
. 3 Pali. ata. 


Severab of thele Proviſions « omni: Condiiution; which E hve. e 
Pardeutarty umber VI; were extcalnte® to 5 
ne] atar ts Zona ef Split of Legiſlation wit I weft . 4 Bela St: 


e And here let me obſerve 
famous Inſtance of this Averſion among the Locrians, is W wet 


. thiir T light" be elcuſed 
tie Gelen. But here it follows from that Writer : 


**. 


vil Baw 


Doge, 70 da, 60 > ods 3 dtacrai, ö by Aoxgols we vouoberour:, 6 

d ap xhigoue renters: W d . $ D 
te eUvocoupuary gira. be:, . bros ol ol de, reit rh vel irc . 
eie das youre, & a warf MH, Y fei W605 Tag gu u, 
193 Hud gos, rag Jeers ray df "wy voucoberyoeu, wg Te av Tig 

8 Yopeov ra Tifleveu, & [po 1 Toy rg N vouuobere? 25 
* Joy Kaos 2 gie los vas 0 „lee, Gn 0 0 rihelg 5 enkoxeras, 
e fas ribonzey, enuomaoberros _y Beoxe. 5 vag Tot rande * * 

re. rubin vous" Tols d d ölen gl. xtdrrai. 


There was but one Inſtance of a Repeal in this Country, continues my 
Author, for the ſpace. of, two bungee N and that bn a very ex- 
traordinary Occaſion. + _ + | 


It was a Low of the 2 V 
of a Fellou- Subject, ſhould be puniſbed with the loſs of one * 
own : and this not redeemable by: any Compoſition whatſoever. 
happened to be a Miſunderſtanding | 8 tuo Citizens, one 1 

which wwas already blind of one Eye: and his Adverſary threatened 
Lim with the hofs of the other. . Upon the ReflelBion 4 the great. 
Tnequality in this Caſe, and, imagining that a total Blindneſs was 
as bad as any thing be could [ ſuffer from ** ane * e g 
N de and carried it: 


Eay _Tis bv errog PO N ae. aul. . ina 
Ty iy cvfe og apuPorege: Xewvras, Þ 


It is almoſt impoſſible to deſcribe with e ne which was 
obſerved by the Athenians in Affairs of this nature. The Oration of 
Demoſthenes laſt cited, will furniſh many Proofs of this Attention, and 
ſhew the Formality of Proceſs which was obſerved upon the Introduction 
of a new Law, and the Repeal of an old one. ys 

Hence it was, 2 we read ſo frequently in the Authors of that Coun- 
try of the TD oy, the public Charge againſt ſuch as ſhould make 

Motion not ax gk ent "ave the flanding Rules of the 9 In 
which Cue the eig wa very ee : 


* Narrabo autem vobis, Frag que pacte 1 leges ferre ſaleant. e | 


. exemplum aliguod 42 40 iſſe, tale pragſertim, quo laudata reſpudlica utitur. nam 1 


que adeo cenſent veteribus legibus utendum, er igſlituta patria ornanda eſſe, non ad cuju 
4 — et injuriarum impunitatem leges frrendas, ut fi quis legem novam regare velit, 
laqueum inſerts id facere * quae lex fi honeffa et utilits videtur, autor ejus vivit et 2905 
ſin minus, * canftricto laguco. _ Proinde.; novas- rogare leges non eudent : ed veteribus reli. 


OY Siquis eculum Iuſe excuſe, * ps. n denen rig 
conflittentur, 


IF bins 
2 5 
: | 

| 
% 


avis. LAW. „„ 
1 And-cotaaly ſo, but the La was open againſt, fuch as ſhould not 
only propoſe an 22 Bill, as I may ſo call it, but alſo a 4% expedient 
one. But, that the Terror of the Law might not be immortal againſt 
Offenders i in this Particular, the Propoſer had his Quietus after. the Ex- 
piration of one Year, but an Inquiſition. lay againſt his Propoſal for ever. 
Hence alſo, among. pour: W n n We find the - 
following: n 
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377. 
This Thidernels for their old Laws 5s no- e 10 vidble, as 
in that Unwillingneſs. to part with them, but on the beſt and-moſt. fatiC- 
factory Concluſions, It was. upon. this Principle, That new Laws, De- 
crees, efc, among the ' Athenians, were faid to be ſcanne pond. fred and 42 
examined, du aN D like Candidates for an Office, before they ad- | 


mitted them, and the fame Proceſs obſerved, before they ſet others aſide : 


That their Authors ſpeak of Laws, as they would do of DEFENDANTS, 
or Parties in an Action: That We bear of them being cited into.Court, 


Handing Trial, and, in conſequence of that, an n. uitted, 
which the Paſſages here n will teſtify: - pe 
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Edit. 
3 the Difference besen TPAGELOAI rn, ad. anerrA- Et 23. 
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P0ukdr res; ft. | 6 © ® Plutarch. de- 
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| 2 Contrariam vero farre Legem receptarum Legum ulh, nemini liceat. Siquis vero Legem. 
jam latam  antiquans, alteram ejus vicem rogarit, quae utilis non fit Athenienſaum Populs, | 
| 2 contraria fit alicui earum, quae jam obtinent, ei dicam Lew ſeridies, ſecundum Legem, quae in eas. 
lata eft, qui _—_ am Legem rogaverint, 
+ Hoc Jus multi ex tis qui in Legibus verſantur, vocant in judicium et erimen Rogationis 
contra Leges latae, quo patio vocarent oratorem. 
1 Lam, quam Timarchus et alii bujuſmod; Orateres fer conſdirationem, guet v 
Rep. non efſet, in Jus voearunt. BY, | Fu 
Legem vero. Aegyptiacam, . quae-jubet,' ut ' poena mulieris praegnantis, capitis damnata 
fuerit, uſque ad partum 2 annon multi ex Graecis 7 jure vobis videantur deſeripſiſſe? 
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ws 0, ervn. LAW. . 
Met. Te eee ofied by many of the Greckk Bestes and 
: . — ho We' 4 fomething ak 1 Lars of Name, and it hay 
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$19.3: Fo procted: As they uſed IPAGELOA nor, l. e. —— 
— 1. ſo Net, or rather N pirha, was ſuid AT NZ ETOAL, When it flood Trial, 
pag. 398 @ETTEIN, upon the fame Occafion, AFOERYPEIN, or NIKAIN, when . 
— it was acquitted : and EIAE To er. was cp, when —— 
Declam. 277. nne got the better 5. 
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<=" GEXTOE4— EAAQKOTAN Serre . rr. 5 
Timoerat Upon'the whole, it is the Effort and/Deſtination' of Law to — 
Fei Eat. ie“: and the ſame Conftancy and Reſolution Which diſtnguiſheg d 
Cant. in his private Character, is a Diſinton of Law iti its pubiit. But 
7 Ibid. pag · it is · not the Condition or — of our Nature. 
* pag. ments of Life, and the "Lefſons of E will work an Alteration 


r in both Characters alike. Time and Maturity 2 
9 Demoſth. | Chaoniam pingui glandem mutavit , 
pa ge | Poculague inbentis Acheloia miſcuit'uvis, 

om. f 


Ed. Cane. And the ſame Reafon holds good in Lab, as We know by Experitnent, 
* Demoſth. e. and ap AER n nen and of all: Countries can read! infor 
—— N es lets: . u, you wap mrilur ot 
pro Rerumpub. generibus, ac af utilitatum fr acſmtiunt rutioni bus, 
Z 5 OTA 25 ervoribus mutari at que fleSi, 


negue ano ſtatu conſiſt in, ut facies coeli ac maris, ” rerum 


— aul 


e. ä 


2 


Lem necuſatam et it ſententiis 
4. Accuſant decretum : 


{ol itur coram vi ua fam of . len. he 
vitur, | 
| Lex * nunc apud Judices et. - 
2 4 1; rem ideen Lebte rem ei, forum ingrfi, fi an audit de * 


RE — non ſecurs anime denus ſerite | hee Lame! fuerit abſolutum ? — 
decretis — eſt abſolutum. 
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alla Scam jugerum. 1 7 2. 7 
Plebiſeito Vaoconio, de coercendis mukerum eee. 
3 — pea os Tg — Omnia — 
NN mats f her int, Aint auler opplentis quah gal 


4 Pultibus exagftuantis ddl. Xr „ 
deer, 4 by Palace i hat is tributed t0 zor, may be 


| "To" 9g frei ie wines Wn zun bg | 25 
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3 all States ſhould be careful how they reſcind their own Acta, 
or thoſe of their Fore-fathers. For it was fincly expredied by fu: + Dio Caſlins.. 
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LIL, 10. 
Ta by rau llirovra, X&v we ee. en eee 
3 * e oy: 4 | 


- The Ef of Laws in their Operations pon TT LA 
| Rs Colin We quent fd ch Expoeſions as: 


Berpatity, by =. 

be enactod in — — — 
Statute, hall be null and void 5. . 
But This is only a Proof of their Wilbes, mot an Ioſtance of their | 
Power.. For how ahi would: it be, to uſe the wards of my i = 


Author, tbat 4 former Decree fhauld 4 latter; 3 
Power cannot iu ——_——— "75 1 
Nature fubjet? to change, cannat irre vocable 
And yet We find it to he Law: | 

: Eee Cmflituimes futuric certum of dare hen = mon od . 
Jalta practerita revocari's, _ C. 1. 14 7. 
If therefore, from the laſt: cited Text, Law cannot operate Sa © 
_ ritum, and, if what We had juſt before eſtabliſhed, be true, hat it can- 
Nn what 3s in Power and Bfficacy ? £ 


- 
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N A beide Vinci. ws. Leg rogue ve mage ile:  Lagi-meliers eas velut widtes 
cedere et bonum oft et utile. 
+ Lune in eodem manent flata,. anf ** * magis proſunt, quam qua Jubinde, 
9 moventur. | Th c 
ele 


1 1 CT 
" "Theſe two Poſitions are true, and yet not inconſiſtent. The Operation 
of Law is naturally forward, Law is a Direction of Manners, pre- 
ſcribing what is to be avoided: but they are things in futuro only that 
can poſſibly come under that Deſcription, i. e. can be avoided or not. 
It is a Leſſon or Rule of Conduct, wherein each Man is told, what is 
expected from him for the future; but It is altogether unconcerned as to 
the Part in which that Man acted before. And how ſhould it be. other- 
wiſe? For as Poſitive Law is only a Declaration of Will, and is gene- 
rally concerned in prohibiting ſomething which before was-not prohibited, 
how great would be the Abſurdity to puniſh a 1 before it was 
2 to be fo, and reſtrain an Evil, which, e Hypothefi, is no Evil 
at all? et td Ga SON TOy 5 
6 | © Quid enim Antiquitas peccavit, quae praeſentis Legis inſcia, priſtinam 
0.6. 23. 29%ꝙ  ſecuta eft Furis obſervantiam?? 0 © 
In Lege Voconia non eſt, Fecit, Fecerit: neque in ulla praeteritum 
uh aa a — De Faure Crit 's nov quid inſti 
fuit, is omnia, quae ante acta ſunt, rata eſſe non patitur? Cedo- 
| mibi Leges Atinias, Furias, ipſam, ut dixi, Voconiam, omnes 
| praeterea de Fure Ciuili; rs ger in omnibus | flatui Jus, quo 
But then This regards only the A#ions of ſuch as are ſubject to Law, 
not the Diſpoſition of ſuch as have a Power of forming it. And therein 
conſiſts the Diſtinction of thoſe two Principles, which I have laid down. 
For as no Previous Inſtituted Law of Man can prejudice or invalidate - 
any future Conſtitution ; ſo no Future Conſtitution can operate to the Pre- 
judice 0” any paſt Action. It is an equal Abſurdity, that Law in the one 
Caſe ſhould valere ad ventura, or in the other, ad praeteriime. 
What I have faid of the Prevalence of Law in Futurum only, will 
have its uſe in the following Conſideration. I have ſaid, that no Law- 
_ giver was tied down to his own Reſolutions, - but that either He himſelf, 
or Thoſe that come after him, upon proper Emergencies, and upon proper 
Suggeſtions, might alter them for the public Advantage. It muſt however 
be underſtood with this Reſtriction, That He cannot alter his Mind to 
D. 50.17.75. * another Man's Diſadvantage 9, or amend a Law, which to another has 
| e created a Right.” And even this Reſtriction wants to be reſtrained it 
: - ſelf: For As to that Man, He is bound, as to Others, not.” The 
. Whole of this is beſt ſeen by Inſtance. As it is a Matter of Indifference, 
| whether the State permits a Man to diſpoſe of his Effects by Will, or 
directs them in the Channel of Nature to the Heir at Law, I can fup- 
poſe one of the Directions altered on a ſudden, and Wills, for Inſtance, 
to be declared of no Force hereafter. -Here many things will meet my 
Reader's Obſervation, which I have been diſcourſing upon above, 07s. 


1. As 
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1. As either Wey of Succeſtion, vel ex Teftamento, dul as Inteftato, "iv in- 
. ferent, the Law may direct either Courſe n b _ PR 
its Mind uncontroulably, Ni 

2. Thoſe who were in Poſſeſſion of property before, under the 


of a Will, were in Poſſeſſion Wa a * n no N can a 
by the Alteration of Judgmen 


3. For ben Ateraton of Jud Legilltor could der 
Right created before, then 1 5 w can . In frotteritun, which 
We have ſeen to be abſurd. 

4. Howes, a Right thus created to Titiu (for Inſtance) hinders not the 

wer from preſcribing other 1 to Sempronius. He is not 

1 E wn fatally to his own Conclu nor thoſe of others, 

F. But as there cannot be two oth for . == People, fince Law, 
as We have ſeen, muſt {| ge, the Effects only of 
the former Law "live i in Titius 11 Tante, as 9 as S us, 18 
concluded by the new Law for future Events, which was all this new 
Law could engage for, in the A nl well as in the 

ö Perſon of Ti tus, 30 


However 5 but. they: bn is a Beads, 
and in ſome particular Conſiderations, have a Retroſped. If a mand 
introduced to explain or interpret an old one: | 


lian ſecundam poſuimus Legem, eadem valere ſencientes — 2 in 


15 


| banc quoque ſecundam naſtram Conftitutionem ſimiliter adjecimus, 


re ejus legiſlationem et ad ſeniora referri tempora, exceptis 
s caufis, quas aut Fudicialis Sententia, aut Tranſactio terminavitꝰ. 


If it be 2 de rebus adbuc pendentibus — If it be declarative of com- 
mon Law, or of natural Law If it ſhould be introductive of an Ex- 
ception or # Releaſe: As for Example; If the legal Intereſt of Money 
ſhould be lowered by a new Law, it is plain, that a former Act, (namely 
the Obligation for rendering a larger Intereſt) is diſſolved by this Law, 
and a new one contracted. Many more Inſtances might be produced, and 
ſome may be found in a good Writer upon the Digeſt *, 

To proceed therefore in contemplating the mutual Effects of one Law 
upon another. We have ſeen in general, that a ſubſequent Law takes 


Nov. 19. pr. 


Voet. ad Lib. 


I. Tit. 111, 
$17. 


Place in Preference to a former one, which is contradicted 4% It may 


admit of ſome Doubt, ſhould the firſt be a ſpecial or part Conſtitu- 
tion, and the other a general one. For That, by the . — of its Cir- 
cumſtance may be fairly ſuppoſed to have eſcaped the Notice'of the Law- 
maker, being, upon the Matter, a Thing almoſt as much of Fact as of 
Law; or being 7 ided upon a particular and private Reaſon, which He 

no Intention to controvert in his general Sanction, may, in many 
Inſtances, maintain its Authority, 88 no „ — is 9 to 
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over that which barely permits T 
that which directs A Law guarded with a Penal Sanction, over 


that which is not A Law with a greater Penalty, over that which 
has a Jeſs: with many more Caſes of this nature, 5 

Tem, aut confeſſum eſt ex utraque parte Jus, aut dubium. Si confeſſum 

eft, haec £4 quaeruntur : utra Lex potentior : ad Deos 73 | 
poena < 


an ad homines : ad Remp. an ad privatos : de honore an | 
de magnis rebus, an de parvis: permittat, an vetet, an inperet. | 
Saler tractari et utra fit antiguior, et velut potentifſima, utra minus 
pPerdat; ut in Deſertore, et viro forti, quod illo non occiſo Lex tota 
follatur, occiſo, fit religua viro farti alia Optio. Plurimum tamen 
eft in hoc, utrum ſieri fit melius, atque arquius ; de gue nibil prae- 
cipi, niſi propofita materia, pott. 0 3 | 
Primum igitur Leges oportet contendere, conſiderands utra Lex ad 
4 — tes — utiliores, ad boneſtiores, ac magis neceſſarias res. 
Peꝛrtineat. Ex quo conficitur, ui, fi Leges duae, aut fi plures, aut, 
. quotquot erunt, conſervari nom poſſint, quia diſcrepent inter ſe, ea 
maxime conſervanda 17 uae ad maximas res pertinere videa-- 
tur. Deinde, utra Lex poſterius lata fit. Nam poeſtrema quaeque- 
avi/ſima eft : Deinde, utra Lex jubeat aliquid, utra permittat.. 
Nam id quod „ het) neceſſarium : illud, quod permittitur, vo- 
luntarium eft, Deinde, in utre Lege, fi non obtemperatum fit, poena 
 afficiatur, aut in utra major 4 flatuatur. Nam maxime con- 
ervanda ęſt ca, quae Algeuiſfa⸗ ſancta eft. Deinde, utra Lex ju 
beat, utra vetet. Nam ſacpe ea, quae vetat, quaſi exceptione qua- 
dam corrigere videtur illam, quae zubet.. Deinde, utra Lex de ge- 
nere omni, utra de parte quadam : utra communiter in plures, utra: 
in aliquam certam rem ſcripta vidaatur. Nam quae in partem ali- 
guam, et quae in certam quandam rem ſcripta eft,. propius ad cau- 
ſam accedere videtur, et ad judicium magis pertinere. Deinde ex- 
ps e utrum flatim fieri neceſſe fit ; utra babeaf aliquam moram et: 
ſallentationem. Nam id quad quod flatim faciendum fit, perfici prius 
3 F . 
| | I might 


1 __ moreover, under this Cc lon; obſery upon "the be 


mhich be Law may n, d., ue or interpreting interpreting an old one. | 


L But this has in ſome meaſure 


ore, ante lon | 
| ———— 
8 e 
Let us ſee f ont ee ect r 


fiſts of two Parts: a Precept and a Commination. As it is defined by Papi- 


171 


nian 5, not only commune Praeceptum, but alſo dalidlorum Coercitio. Theſe : D. 1. 3. 1. 


are the two clcntial Parts of a Law: the Firft to mark out our Du y, 


and the Second to enforce our Obedience, And it is from the laſt, that 
Law properly receives its Force and Spirit. For was the Lawgiver only 
to dire& of ordain, without being able to ſupport his ones inflict- 

ing ſome arbitraty and diſcretionary Pain upon the Tranſgreſior, it would © 
rather be Counſel than Lau. 


| Therefore what has been brought from YTþian, Matrobius, PA re- — 


| lating to a lefo perfect Law, (Minus quam. ßerfecta Lex], which punithes, l. 
| bat” 8 88 e AR) and a Lav td im fect, | 2 
deviantibus poena ſancitur , which neither reſtinds CAR nor 
oy Tran 25 br) — no Application here, if what the Modern * 
lay down vix. that a Law with no Sanction at all, is 20 Low of 
- it ks ſubſiſt without it, and therefore, if not expreſſed, muſt be 
fop ſed to be reſerved to the arbitrary Pleafire of the Ia Lawmaker ?. 
This i is called the Sanction of a Law, which for good Reaſons, that 
bave been collected by modern Wiiters up the Sch. 


properly in e 1. Boe Evil to the O * in throwing Excou- 
HTN before the 


vil it nvigoratc the their Execution, yet that Zind of Ken has 


lurements: 
Poena Metuſque ares; nec works minacia foo 
| Here legtbantur*, 


—vsð᷑n:n Dicant Cur condita fit Lex 
Bis ſex in tabulis, aut cur Rubrica minetur, - 
Quae prohibet peccare reos *. 


ble and Odedient. In other Words, though 
be ſaid to guard [ ſancire] my Commands, by any ana that 


an uni- 
verſal Conſent, obtained, which conſiſts i in Seen = than Al- 


„. 6, 


conſiſts more 1. 10g 2 18, 


Ovid. . 
Met. 91. 


2 Prudent. II. 
adv. Sym- 


And this is the Reaſon why Leges, 8 other things "ap 4. Walls mach 4Ge. 


and Gates of a City, the Perſons of ſome of the Roman Magiſtrates, 


etc.) were called Sanctae, not from any ſu 3 Sanctity 3 our Notion 
of the word) itiherent in them, but becau 


* Title of SANCTAE or Sencitae. 


they were guarded or fenced 
round by this Civil Penalty. They come not under the Notion of Res 
$ACRAE Of RELIGIOSAE, bat make a Head by themſelves under the 


"OM | _ | __ 
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Propric dicimus Sancta, quae neque fſacra, neque profana ſunt, fed 

ſanctione quadam confirmata : ut Leges ſanctae ſunt. Sanctione enim 
„ ſunt ſubnixae. Quod enim ſanctione quadam ere eft, id 
. 1.8.9.3.  ſanftum eſt, etfi Deo non fit conſecratum *. 


Sanctae quoque res, veluti muri, et portae Civitatis, quodammoeds di- 
vini Furis ſunt Ideo autem muros ſanctos dicimus, quia poena 
capitis conſtituta eſt in eos qui aliquid in nuros deliquerint. Ideo et 
Legum eas partes, quibus poenas conſtituimus adyerfus eos * 


J. 2. 1. 10. contra Lege fecerint, Sanctiones vocamus +, 
Add. Macrobe GP 

III. Saturn. 3. . 8 
Manut. Quae- XII. 


fit. p.Epiſt. 1. I have . more Canfderations to offer upon the Properties of Poſi- 
po Dix. tive Law: but, as they are perhaps leſs intereſting, or leſs n than 
fer verborum. the former, 1 offer them here per Saturam. 
IV. pag. 153. That they ought to be Public, Plain and Perſpicuous, is the Appre- 
Reitz. de -  henſion of every Capacity. As the Doctrine they convey is new in its 
Amdig. own Nature, it would be ridiculous on the fide of the Impoſer, and griev- 
Holiday on oOus on the part of the Subject, to conceal it in any degree: if either the 
| Juvenal-1.Sat. Declaration of it ſhould be leſs notorious, or the Language leſs intelligible, 
Ernft.. ad Ne- than the Purpoſe ſeems to demand. I will not, with Plato 5, expect the 
pot. in Attic. Grammarian in the Legiſlator, but muſt condemn ſach as drew up their 
. Syſtems in Symbols and Hieroglyphics; lament the Revolution of Lan- 
eee guage, which in the Roman Syſtem, and ſome others I could mention, 
- sancixe. has given occaſion to numberleſs Volumes of Commentators ; and as for. 
erte that Exploit of Caligula“, who wrote his Laws fo ſmall, that they could 
z Cratylo.. not be read, and fixed them ſo high, that they could not be ſeen, I want 
LIX. 28. a Name to expreſs my Conception of it. : 
Sueton. inCa- That Laws ought to be Few in Number, has been the Sentiments of 
lig. 54 moſt Nations, but not the Happineſs of many to experience. It was a 
_ ? 11. Annal. Hard Saying of T; acitus, Corruptiſſima Rep. plurimae Leges “. . to. the 


* ſame N is that of erg before him : 


Ert To 7 v — rag axgiCalas * Tay hu cher b 28 bs 
| ortrI a Th rb ery. cpPpary pare you cures; Toepivu; Twy 
lars, ro viyveo Nai rug 2 averyzcter Ja. 95 as rg 
8 TOTEVOpLEVES 4 rag Coorg rd. par ſiaran, GAN w Tag 
dux ? Ne e > Malev. ” yay roi 9 a roi 4940 r 
eurer, rg TOME: 3. * 5 

Fa . | 3 8 3 

| * Multitudinem autem et accuratiorem 1 conſtitutionem, fe num eſſe — Natus 
Nam dum delifta quaſi aggeribus objettis corrcere nitantur, neceſſario' cumulart leges. Decere 


autem prudentes magiſtratus non cus implere legibus, fed efficere ut Cives animis in 
belong! i Juftitiae _ Neu —_ SCta aut Plbſeit, ſed Ry inſtituta felicem Meere | 
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To the Clauſe of this Sentence the Tranſlator has not done Juſtice. It is 
what Tally means by his sERENDI SVN T MORES. A great Atchievement, 
but, as I have obſerved before, what Legiſlation is ſcarcely equal to. 


Fhall cloſe this Reflection with a Dug of Plato? : e 9 Apud Strab. 
\ 1.4 Geograph. 
lap os Ne Yageat, 2 o deal; Tages TEToI — Co fee ge.. e = 
rang obs drgol rox, — vous; 1X0; csv. NA. | | 
I proceed to obſerve, that Human Laws are not deſigned to reach the 
) Har but are confined to the Overt- Act only. Not that Law has no 
Feeling of the Profligate and Licentious Diſpoſition, but if thoſe Prin- 
ciples do not break out in ſome external Operation, the Efficacy * Law | 
cannot poſſibly be exerted. And thus the Lawyers write: AD EIT 
Cogitationts Poenam nemo patitur *, 41 5 ; . 
And fo Seneca: In quibuſdam innocentes 5 ſumus, quia non fuceeſies. 3 


Vimnocentem qui ſque ſe dieit, reſpiciens teſtem, non conſcientiam T, 314. ibid. 1. 


Luis tandem eft noftrim, qui, quod ad ſeſe adtinet, aequum cenſeat 128 
quenquam poenas dare ob eam rem, quod arguatur male facere vo- 
luiſſe? Quae tandem Lex eft tam acerba, quae dicat, Siquis 
illud facere vol vzRIT, mille nummi dimidium familia multa 
efto : Siquis plus qvingenta Jugera habere VOLVERIT, tanta poena | 
eſto. etc 1. Gell. VII. 3. 
And yet many 2 0 appear to contradict this Poſition 80 Servius 
upon Virgil: . 
Auf omnes immane 22 ge ri: | 
Dicit ſecundum Romanum Bi in quo non tantum Exitus punitur, * 


ſed et Voluntas 5. | vl. Aen. 624. 
Eadem enim \ſoorritate — lle qua Efecton, puniri jura 

voluerunt . 0.9.8.5. pr. 
Pari ſorte Leges ſcelus punire, et ſceleris e 25 'l.1.C.Theod. 


But theſe, and ſeveral other, Inſtances mean an Attempt, though "04 __ 1 => de 


attended with Succeſs, when the Inclination is diſcovered by uſing the 

Means. That muſt be the Senſe of Voluntas here, as Gothofred®, and *Ad P. 48.19. 
others have ſhewn, not the bare Conception or Imagination in the Mind. 42 

For how can a Law puniſh what it has no knowledge of? My Reader 

will obſerve I ſpeak this only of human, inſtituted Law. The Crimes of 

the Imagination are before a Tribunal, but of another Sort. 

As in the foregoing Conſideration, the Law could puniſh the 7/5 

without the Deed, ſo it ſometimes = puniſhes, the Deed without the Will. 


» Apud quos Plurimae _— leges, apud bes etiam Ftes * ofe et males mores ; faut morbi 2 
_ of __, ubi multi ſunt medici. 
| | Popinian... 


CIVIL LAW. 


Papinian®. Deliftorum quae ſponte vel ignorantia contrabuntur. De- 
moſthenes". ExavigFupe cxuciev 3% exyoiuv apagryparoy, How this is to be 


* underſtood, eſpecially when ſome Paſlages in the Law-books ſeem to 
.8. ſpeak a quite contrary Senſe *, will be beſt learned, by conſulting what 
ro _ faid upon this Point by Muretus , Gothofred *, Cujacius 5, and 
LNooat ®. | | 


Or briefly thus. Involuntarineſs is of two Sorts. If I am conſtrained 
to do an Act againſt my Will, through Neceflity or any kind of Violence, 
and a Miſchief enſues, no Law can confider me as culpable in any 
degree. But that is faid to be involuntary alſo, if an Act of mine, 


however intended, ſhould terminate in a Miſchief which 1 had no 


thoughts of producing. Here I may be conſidered as contributing to a 
Breach of Law (which in the former Caſe I could not, for I contributed 


nothing) and be puniſhed ob negligentiam at leaſt, or ob culpam leviorem. 


7 P. 47. 21. 2. 


D. 47. 9. 9. 


P. 9. 2. 30. 3. 


Si * ignorantiam aut fortuito lapides furati ſunt, ſufficiet eos ver- 

Beribus decidere d. To PL SR: 

Qui aecdes, acervumve frumenti juxta domum 2 combuſſerit, 
vinctus, verberatus, igni necari jubetur, fi modo ſtiens prudenſque 
id commiferit. Si vero caſu, id eſt, negligentia, aut noxiam ſarcire 
jubetur, aut, fi minus idoneus fit, levius caſtigatur *, 


In hac Actione, quae ex hoc capitulo oritur, dolus et culpa punitur. 
Jdeoque ſi quis in ſtipulam ſuam vel ſpinam, comburendae ejus cauſa, 
ignem immiſerit, et ulterius evagatus et progreſſus ignis alienam 
ſegetem vel vineam laeſerit, requiramus, num imperitia ejus aut ne- 
5 gentia id accidit: nam, ſi die ventoſo id fecit, culpae reus eft : 
nam et qui occafionem praeftat, damnum feciſſe videtur. In eodem 
crimine eft et qui non Oe, ne ignis longius procederet, At fi 
omnia quae oportuit, opſervavit, vel ſubita vis venti longius ignem 
produxit, caret culpa 9, | =” 

To underſtand theſe Laws aright, let theſe two things be noted ; 
1. That Culpa, with the Civilians, is either Lata or Levis ; the former, 
when it approximates to Dolus malus, and has a Mixture of Delign in 
it: the other when it has none. And 2dly, That Culpa, when it occurs 
alone, is always anderſtood of the latter. It is proper to be acquainted 
with this Diſtinction: It is unneceſſary to carry it farther with thoſe, 


who diſtinguiſh Culpa into Latiſima, Latier, Lata, Levis, and Leuiſima. 


It is upon the foregoing Principles, that moſt Civil Conſtitutions have 


- theſe Principles alſo it is, chat Neghgence, or a Forbearance of an 
is ſometimes puniſhabte like an actuat Commiſfun. 


provided a Puniſhment for Manſlaughter and Chance-Medley: and 1 
2 


\ u. 


0 


Principle, in that remarkable Inſtance of . Proceſs, when they 
been the 
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Inpp. Severus et Antoninus Funio Rufino Pragfado Vigilum ita reftri- 
ffſerunt : Inſularios, et eos qui negli enttr ignes apud ſe habuerint, 
potes fuſtibus vel flagellis caedi jubere : eos autem, qui dolo. feci iſe 
4 8 convincentur, ad Fabium Cilonem, Pagfectum Vrbi, 


amicum noſtrum, remittes *. 1.1.16, % 


1 is remarked, that the Ancients i in the Caſe of Caedes PROP” 08: 


_ underwent (generally) a kind of involuntary Baniſhment. Let us ſee how 


this AQ i is expreſled. 


Torr. z ' Aiaxcides parexladev uv lier ge we du, 
Oud' 0 oN iber vooPuy ya Ade 3 


Fea ors ®axov g:; i Cenag SU 
APAAIHI- Teatr uv by Ari. eee vier. 


Huàedg ds Obiy ws dH vais Moo Yi *. ol Es of, way | 
Eürt ne Turbo» ĩd re Mevoiriog 7b ore 8 | gonaut. 90. 


Hyayev uperegoud', avdgorTaTING V oͤrd xu. 
ee Ts OTE Tiga KeT EXT UVOV Sn ert e 


This was the Caſe of if Abel. in Herodotus * > D. 45, 19.16, 8. | 


2 Saen h⁰, Togaͤle pee TE & Midew ei Tas, died genie os ales. "MN 


Poveuras os & peo eue AEK AN deiii, e 76 vnd. 
TE T&TÞ0G, — ee d. 


Tech of the Quareel between Get bes Muds ds thamgianililly - 


Ptolemy Hepbaeftion 5, and. was much of the ſame nature, as the laſt men» ae cos. : 


tioned by Homer. 
It is not unlikely, but chat the Athenians acted ſomething upon this 


doomed: to perpetual Baniſhment the Stggs,: or Weapon, that had 
ecaſional Inſtrument of Death. 6. N | d gee above, 
I will cloſe theſe Remarks upon the e and Spirit of Poſitive P'S 116. 


Law, by obſerving in the laſt Place, that the beſt Conſtitutions the 


World has been acquainted with, have always paid a greater Attention 
o that re which regarded the Public or the State, than that 


r hs an PO OO OO ed Mat. A did * hg 6 — 4 * * . 6 * hed 


* Pot hes vero Aue fili venerunt, non tamen 7 — vterque, 
Neque ex codem loco. wm enim declinantes 1 
| imprad guande Phocum ftratrem interfeciſſent 
mprudentes. Telamo quidem in Attica inſula. habitavit, . 
us vero in Phibia aedes ſeparatim tenehat, 
3 me tum paruulum Menoetius ex Opunte Gs 
Duzit ad veftram domum, homicidium propter trifle, , 
Die ills, quando filium infect Amphidamantis | 
Imprudens, invitus, de talis iratus. 
10 Rex, Mida nepos, Gordii filius ſum, nomine Aaraſtus: 
9 intertmi, * ejetus @ patre, et omnibus. * exu 
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176 | n | 
of Public which regarded Individuals. Of this ſomething has been obſerved before”, 


— Cicero has a Paſſage to this Purpoſe: 


ed p. . Etenim fi probabilis eft eorum cauſa, qui injurias aas perſequi volunt, 
Lt qua in re dblori ſuo, non Reip. cummodis ſerviunt ; quanto illa cauſa 
* boneftior — *? BEL : A F 

01h Arifiogit. There is ſomething applicable here, in an Oration of Demeſtbenes 5. 


25 499. Ed. Mowep vag ey Tai; vauoiv claagrndrun, & ovpCouye: art b TE; dg, Gray 
ant. * oa e — to © ef 
| usr Th var T6, Hagen, ca, THv Salem N, Frey 9 0 


Cory roo Onan, I Oi X01 v a&TUYIav v Tor, - 
KUGERVITIG & 00 Yo J fdr, KOwy THY , rolg cu 


TAEET! KATETKEURTEY WORKUTWG TH , TWV $0 1eT WY lr BX eig 
S = 5 + 27 5 "© © b 4 
n Anbar, dlc d. lau 5 GaGa, d d ri agi, x, 
2 


TOAITEUOPEVWY eig dmarrg uu aPreverrou. 010 1 Tos Tuewpictg 0 
Lonwv Toig pv iduareus Cpadtice £T0iyoe, Tai d- a ν,˖ 8 Xs Toi , 
Ywyoig Texas” Bro NH ah Toig peev, ivd eo. N — regel Tov cov " 
"To dc A, "Toig J Ar eb! TEpijpeivau T Lxd,ßto. TO yap 
rive AN u, Th; monruay xererudelon® OO 


It was a good Saying of Plato, that the Happieſt and moſt flouriſhin 

| State was that, where there was the. leaſt mention made.of Meum — 

> Flutarch. Tuum', and the Reaſon was, becauſe their Attention to the Public Intereſt 
| * would neceſſarily be the greater. J)) We octane beds a 
Edit. Gr Ba. Indeed private Property is by no means the ultimate and grand In- 
u. 1574. tention of Law; though ſome Syſtematical Writers fit down to it at once, 
and fall on with n of Appetite. Eſtates in Land, and Divi- 

ſions of Property (as We ſhall ſee below) the Intereſts: of private Men, 

are only held of the Public by a kind of Tacit Agreement. The Domi- 

nium Eminens, the higheſt and moſt exact Idea of Property is in the 

Aggregate Body, who were ſeized firſt of theſe Eſtates in their collective 

Capacity; and therefore when the Public leaſed out theſe Lands to Indi- 

viduals (as the Caſe may not improperly be ſtated or imagined) there 

was always a Reſervation of the Public Intereſt, a ſaving of Rights to 

the original Occupants, in Caſe their Neceſſities called for them back 

again, A Title poſſibly, that all our Conveyancers are not acquainted with. 


„ 


e ; : | 
J enim deliflorum, quae in navibus committuntur inter navigandum, figuis nautarum de- 
liquerit, parvum eft damnum, ſin gubernator deceptus fuerit, aut aberrarit, communi cala- 
mitate vectores omnes involvit : fic et plebetorum pectata non in populi, ſed in ipſorum damnum 
cedunt, 3 et magiſtratuum et remp. gubernantium cata ad vos uni ver ſos pertinent; quapro- 
pter et Sols plebeiis tarda, magiſtratibus et populi gubernatoribus velocia ſupplicia conſlituit : 
quod exiſlimabat, de illis quovis tempore ſumi poſſe. poenas, bos moram ultionis non admittere, 
eppreſſa enim libertate, qui poenas repetat, fore neminem. | £6 
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EN E En 
ne Roman bei, e 
OR 


POPVLISCITVM. 


| The Leges Romanae hes been collected, and illuſtrated * 


Paul. Manutius. Colon. 1552. 8. 
Vdalric. Zaſius, et Ludov. 3 Paril 1555. 8. — 5 N 
Ant. Auguſtinus, er Fulv. Vrfinus, Rom. I 384. 4. N 
Val. Forſterus. Hit. J. C. 
| — 1 Antig. Rom. PETIT RT 
Jab. Calvin. Lexicon Sonia ad 1 . | 
P. Merula, inter Opera Varia 5 85 EE: Bat 1684-4 
Pitiſcus in Lexic. Antiqg. Rom. 
| Oliver. in Edit. GIL Tom. Iv. 


O one more particu the "28 of the Romans ; The Ge 
Specs, which cooſttue e , are chus 8 
ex, ; 
| Plebiſcitum, . 
Senatus Confultum, 
Neſponſa Prudentum, 
Jus Praetorium, or Homrarium, 
5 Conſtitutio Principi . he. 
And 8 Unwritten Law, 0 + 8 08 
6, © oe \Confuetuds *, x : I a . tha | wo 


2. 3. 
1. . 
1. 


The Six Species of Written Law are red thus in the „ 


1 Writers upon this Subject? :: | * Theophilus, 


EE Tape Paſiaioi Nero Otra. Alec, Kals Fey Luchs. 2d Lib. Lx. 
arbhais. Af xorres vas Paus. * NY: 
b 8 With : 


| 
| 


un 
With Cicero, the Recital ſtands in 1 2 1 | 
1d quod in Legibus, SCtis, Rebus Fudicatis, F uriſperitorum Aue. 
1 Topic. 5. tate, Ediftes Magiſtratuun, l Are, Aequitate confiftit 3. 3 
5 Here the Difference is not very material: ſomething more in this 
Paſſage, which follows from the fame Author, | 


Conftat [Fus] ex " bis partibus, Natura. Lege. centre Fu 
- Fato, Aequs et Bono, Fado. Natura Jus eſt tionis aut 


Pietatis cauſa ober uatur. . Lege 7960 Pop 7 Juſſu ſanci- 
tum ee + x 4 aeque ac ft fete 
ata eft, 


by 6 ; a = JÞdicatum., £ d, zententia 
aut 9 1 quo Lol no Jus conſtat, 
quad ad veritatem et utili tatem n videtur hertinere.— 


Ex Pacto Jus eff, Siga N Pepigermit, Squid inter ak con- 
2 —. Dec ber ln 443 | 
3. | 
A fair Account' of the feveral Sorte of Roman Law, will giv ne 
competent View of the Roman Conftitution,/ n 
L Ex is, Qyod Populus Romanus, Senatorio' Magiftratu interrogonte, con- 


J. 1. 2. 4. ſtituit: er e quod Plebs, Plebeio Magiſtratu s. 


The three eſſential Differences between Le and Plebifeitum are, 1. 
The Enacting Parties us on the one hand, and Plebs on the other. 
2. The Legillatot, ot Perſoh propefing; a Member'' of Senate in that 
Inſtance, and a Pribudie in this. And z. bart art expteſſed above) | 
the Difference of the Comitia, or Aſſembly in either Caſe, | 5 r 

Of each of theſe in a theit Order. CA 


any \ 
Tok i 


» 34-4 | 18 
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| | | ropyLys ROMANYS — PLEBS; mers 
® Feſt. v. 20·  Quod in omnes bomines refue Populus ſcivit, LET | | 


. 3 * eſt, quam, Populus Centuriatis Comitiis Foals 7. a 
in Cicer. T 
pie. 4 Lex is therefore equivalent to Popul:ſcitum : To kin 


Li. XLV, Vt nullum de ea re Scitum Populi ur. wr 


8 m. Niulla de es Populi Scita, non in libris Pi es repiriri . 


Auna. 56. Scitum Populi dicebatur, quod fine Plebe cuncfus Patricius Ordo, ro- 
| gante Patric, ſuis ee juſfit. Quod ee aliquo imterrogante 

ex Patribus, et Phe agante, ſcitum eſſet, id 7 2 riptae 

dicebantur. Sed illud Plebiſcitum ef, 2 lane of rig fine 

Patriciis plebem * id eff conf wit, Plebſque ſcivit. So 

. Feſtus, But Oe my Reader againſt tha * 

Author = and his Copies. 


Cornelius 


POPVLISCITVM. 
Cornelius Nepos uſes this NEG e for en or r Decree of 


the People of Athens: 
Pot, fu fragante Wee, Populiſtito refitu .. wet | 1 | 
The People of Rome, a en. colleQyely, was called yopvLvs, From II. 1. 35. 


ww PLEBS differed, as pectes a. Genere, fays Fuſtinian *, : rather as Pars ng 
a loto 5 1 
Every Roman was by Birth eicher a' Fat? ern Phbuied The For- 
mer are Feen y ſuppo poled 158 deſcend on better Claſs of Citizens, at 
the firſt Faablinkment of che Conftitution ; hs and Lineage of thoſe 
whom Romulus called to his Connell, ee e named Patres, either 
ab Artate, or ab Auffiritate. "The Defcendants of the RE, the Plebeii, 
were, for ſome time, a tow and con teinpeldle Race,” excluded from all 
Honors, and ſeveral Privileges and Einottiments” till Valerius, the Col- 
legue of Brutus, and one of the-firſt Conſuls, raiſed them to ſome De- 
gree of Credit and Reputation ; from whence He got thecame. of of Publi- 
cola. From that time their Intrigues and  Difſentions . with the Patri- 
cian Families, occaſioned frequent and great Revolutions in that Re- 
public. They came, by degrees, to ſhare in moſt Parts of the Admini- 
ſtration, but ſtill continued a different Claſs of People, with differ- 
ent Rights and Piſtinction of Character. 80 that the deſt way of con- 
ceiving this Diviſion woold be, 10 conſider. the Patricians and Plebeians 
as two Factions in the State, blended indeed very frequently in x FD 
Honors, Rank and Condition, but {till ſeparated by Deſcent and Family 
Intereſts. For Inſtance: the Diſtribution of the Romans into ee 
Eguites, and Plæbem, was not a Diſtribution of Species or Sort, but of 
Rank, Order, or Degree. It is a Verſe of Auſonius, I think: | 


Martia Roma triplex, Equitatu, . Plebe, Senatu. 


Where Plebeians are not ſuch as lately were oppoſed to Patricians (for the 

Equites were Patricians or Plebeians indifferently, and ſo were the Sena- 

tors) but thoſe whoſe Cenſus or Ea was below the Cenſus 6 for 
| Equites. 4 


Si quadringenti ſex fptem millia Abu, 


Plebs eris 3. | 3 Hor. 1. 


Ekpiſt. 1. 58. 
80 again, when the Romans v were 1 into Nobiles and Novi, this is MED 

alſo a Diſtinction of Rank, not Nativity, and affects not the Diſtinction of 
Patricians and Plebeians. Nobiles were ſuch, whoſe Anceſtors had born 

. Offices, whether they were Patricians or Plebeians. 80 that _. 

' Plebeians were Nobiles, and many Patricians not ſo. | il 

DiRinction of the Roman People into Patricians and Plebeians 1 

his boa well conſidered by Drege Halic. *, and their ſeparate Rights + n. 8. add. - 1 

fairly — ä the Moderns, the Writers of Law and of Anti- = 15-44 it 

| #3 quities = 


| Antiqq. Rom. 
T. I. 
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5 Auguſtin, quities have been agg in it alſo 5; but ſome have been ſo far bewild- 
de Legg.c.3. ered in their Searches, as to be reduced to wait, of. Plebeian Patricians, 


_ 3 i Mic and many other ſuch Abſurdities. | IAA of 
cell. c. 2. et 3. As for Inſtance, . 
3 Cives Romani Patricii ef Plebeii, 83 | . hs ; | 

| 3  Cives "Romani Patricii e et Piel, Equites. 3 : g i ot 
= - = n. 4. Cives Romani Patricii et Plebeii, De Plebe b. 259 e 


Dempſter. The Perſon who has: confidered:' this beſt; annd:reftibied that Ans of 
Lipfius. the reſt, is Graevius 7, However it muſt he admitted upon the whole, in 


— ete. Tenderneſs to thoſe People I mentioned, that when Þ/ \Plebs. is oppoſed 
- #Rofin. I. An- to Senators and Equites, as in the two late Inſtances, it is not Plebs in 


tiqq. Rom. 17, the ſame Senſe as We have beem all along conſidering,” but — . 
83 _ what We mean by the word Plebeian in our own. 
If it be aſked, whether this, Diſtinction of Populus and Plebs be uni- 

forinly maintained,” Tanſwer: that neither in this 5 Hor in wy other In- 
ſtance, were the Romans fo Slaves to Language, as not to depart from 
ſome ſettled Rules upon | any Occaſions. Thus Populus (properly the 
whole People of Rome 1 Wy) i is yet, in the fol lowing K ſtance, op- | 
poſed to Plebs, or. a Part of " Itſelf pos 12 cd 


*Cic.x. Fam,  LEPIDVS IMP. ITER. pox r. MAX, EM AT. POP, PL Gn. 8. D.* 


ad And, on the contrary, Populus ſometimes ſtands for Pits, as dtn 
guiſned from the other Diviſion of the Roman People 


| = 2. Sat. Primores Populi arripuit, Populumque Tribotim. 9, 


To proceed. This is the firſt Inſtance wherein LEX, or © that kind 
of Conſtitution which bound the whole Roman Common- Fam uni- 
ins differed from Plebiſcitum. RY 


It. 


The ſecond Difference was the Officer, who made the Propoſal. It was 

a Magiſtrate who propoſed the Lex. the Plebiſcitum, a Tribune only. 
And as Magiſtracies and Offices among the Romans were pretty numer- 
ous, be it remembered, that it was one of the Magiſtratus Majores, or 
the Magiſtrates of a higher Order * ſuch namely, penes quos erant 
majora Reip. Auſpicia | | 
| Theſe were either ORDINARY, as Conſul, Praetor, Cenſer, or EXTRA 
ORDINARY, as Interrex, Berau, Decemviri Legibus ſeribendls, Trib. 
Mil. Cf. Pet. Tri riumviri SEES: | 
It is not to be doubted, but that the Blagifratus extra ordinem dats, £ 
who were neceſſarily veſted with Supreme Authority, had the ſame Power 
as the Conſul, etc. Of which * Leges ond are an Inſtance. 

The other follow: p 1 
/ By 


'POPV.LISCITYVM, 


"EP propoſed 'by Dictators: 1e ? A e 
Tex Aemilia de Cenſura s... 
Glcia de Tnofficioſo Teftamento, eo! Ti) TLIC Fa S 
Hortenſia de Plebiſcitis, | = 
1 Avus 3 duda. 
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_ ®Liv. Iv. 24. 


And the many Cornelian I. Dip of 8 ylla, as the Lex Giridlia, De Pro- 


ſeriptione, —De Sicartts,— 


De Repetundis, etc. da fef 3 
By Military Tribunes will Conſular Authority: 04. | 
Lex [Piteria} de Ambit" 'c 41 D ¹%õ˖,k¾0RAT "wy 
Cornelid 4. Patri be. 2 | 40%, oc 

7 


51.9 Q' 28 2 1 x: Fer 


"i N. Antony, in his 7 Triumvirate, this. among others: 
Le Antonia de Dictatura .. ls yd Onan, 2 


The big inte ben nor 00 wh F 


NA s ere 


Provinciarum Reoribus,— — Sunptuaria,— 


* 8 


Pitts Lexic. 


Antiqq. Rom. 
v. CENSOR. 


Right to aſſemble the Pe cople, and hold — omitia & Sg ther * 
t 


could do it for no other Purpoſe, than the reation of. 


new Officers 


appears from 7. ally e, that "They bad no % whatever, and that vi Pam. 1. 


during their Eule, there was a-perf Fe. Tulroun, im, or à Stop 
ſt 


to all public Buſineſs. Hotoman therefore mu taken, 


maintains, that the InterPex could propoſes Law 5. And | na looks *Antiqg Rom. 


ſomething like it in this Paſſage of Tu: 
Onnium Legum iniguiſimam, diſim 

| Feciſſet, Ne. rata. 
of che Ordina- Magiſtrates, the ont vL was 


when Ke 


imamque Logis eff arbiter: 


quam L. Flaccus Interrex de Sulla rate at omnia, . ille 


I. in Rull. 2. 
Add. I. de 


e the Propoſer. n. 15. 


Hence ſo many Laws called by his Name, = | ſometimes by both their 5: Psi. 


Lege Va- 
Names, as leria. 
x Aurelia: Gruch. de 
: e G n NN e SN oat Com. Rom. 
Fetronia, rae | I. 3. 
„ 5 | 
| Tex FJunia = Norbana, 18 8 og 
Papia . Poppaea, , l e e 
Aelia— Senti. 
- Eufig—Canima,, e 


* 


And it is no Queſtion, but that the 1 PRABTORS had the fame. TOWer 3" 


2 which We have Inſtances, 
I Aurelia de Judialu, 4 L. Aurelio Cotta Praetore. 


4 wt of 3 - 
Lex Caerilia de Jure Ttaliae, Caecilio P, e 
Lex Caecilia de Jure Ttaliae, a Q. Caceilio Meiellb Nepote, 
| N 5 | 35 n N * 1 nt“! | +33 ' PLE 1 Fs oh 


— 
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It is therefore not ſtrictly true, that Laws double-named only, were 
Conſular, and all ſingle- named, Praetoriaa n. . 
Nor is it true, that this was one DiſtinRion between Lex and Plebi/- 
ſcitum, viz. That the latter vas called by ont Name, and the former by 
two7. : 3 3 „ | 

de LI. Ron. Of the CENsSoRs with ſome it is a Doubt: with me it is no Queſtion 
C. 24. at all. They had nos this Right in any Degree, though many Paſſages 
look like it, where mention is made of the 2 Cenſariae. So this al: 


Neque pigebit banc quogue partem: attingere,, cum Lex Metella exſtet 
Fullonibus dicta, 2 am C. Flaminius, L. Azmilius Cenſores dedere 
3 Plin. XXXV. | ad Populum fe am. „„ N 5 


Laren d No, in relation to this Paſſage, it is plain, that This was nor pro- 
loc. poſed by theſe Cenſors, for it bears neither of their Names. Caecihus Me- 
2 H rellus was Trib. Pl. A. 533. And it is ſuppoſed to be a Plæbiſcitum be- 


Antiqq. Rom. It is plain alſo, that theſe Cenſars did not ferre or rogare banc: Legem, 
14. 15 — they gave it, ferendam dedere, or contrived it to be propoſed by 
— When therefore We read of Leges Cenſoriae, We muſt underſtand their 
*XV.11. Edicts or Proclamations, relative to their Office. Theſe Gell;us 9 calls 
Gundlineia. Leges Cenſoriae, which has contributed to the Miſtake *, A conſiderable 
na XVI. Ob- Part of the Cenſors Office was concerned in leaſing out the City Re- 
e venues to thoſe who were willing to farm them; but more particularly in 
regen. the Inſpection of the public Repairs. For which Reaſon, when they 
iſſued out their Precepts de Sartis Tectis exigendis, or Writs of In- 

quiry, upon whom, or upon whoſe Eſtates, the Onus reſiciendi lay, thoſe 

Precepts had the name of Leges, which indeed were only Formularies, or 

Rules of Court; and were Teese enlarged by ſucceeding Cenſors: 
Aadiderunt, as Tully writes in a Paſſage to be produced immediately. | 

An Inſtance of what I have been laying down, is ſeen in the Yerrinae 
vf Tully. During the Vacancy of the Cenſorial Office, (as it was ſome- 


times diſcontinued) this Part of the Adminiſtration devolved upon the 


der [Lex] is preſerved in one of thoſe Orations. We. eee 


* 


Operae pretium oft igſam Legem-cognoſcere. Dicetis eundem canſcri- 
phaſe, qui illud Edictum de hereditate. Lex OoERI FACIvNDO 
hs | PVPILLI IVNII, Quae? Dic, dic, quaeſo, clarius. c. VERRES 


POPVLISCITVM. +4 


PR," VRBIS ADDIDIT.- Cortina Leges Cenſoriae. Quid enim? 
Video in multis veteribut, Cn. Domitiur, L. Metellus, L. Caffins, . 
Cn. Servilius Cenſores addiderunt. Vult aliquid ood C. Ferrer. 
dic. Quid addidit'? | * 111. Verrin, 
As this Paſlage is admirably reſtored by A. Auguſtinue. 8 nn 
So that what was Edictum in Perres Fracterial Capacity, was Lex i in 
his Cenſoriall. * oF 
Nuduit, forro dederit, 41 1 in Lege Calels: PORTICVM SA R= 


# > 4 £ 3 


rau TECTAMQYE;HABET9, PRODITO®, Feſtus, 


S . Sins pofitum' ix Lege Dedicationis! Arae Dance . 
5 A ldem. 


. Leges Adu Sacrarum are ment oned by t th kame Author, and 

ers + | + See Scalio: 
Were We . to Abe to theſe Leg es Cenſoriae as much Legal ad Feſt. by 
Authority, a as We do to the Practors' Edicts, they would not even then be „in 
Teges in the Senſe We are concerned about: Thaxz-3e 9 df. And much 

the ſame I have to obſerve of the Edifs of the Heuiles. But, that I 

may not interrupt the Proceſs We are 2 I ſhall conſider them in a 

Place which ny, be as proper alſo for their e 


8 1 Beleg III. e * 
5 | The third Differcace between Lex 10 2 Gene, Aeg not com 
monly expreſſed in the Definitions of them, is the Difference of that 
Court or Aſſembly, at which each of theſe were enaẽted. i 


The Aſſemblies or 
Comitia of the Mer eee ore 
Romans were 1 ” Tribute.) - 


Ns the two former were the Leges PEE in the latter the Plbſte Y | 


COMITTIA. CVRIATA, Ss, "i 


I is A to underſtand in general, that Nomulus divided his- | 
People into Three Tribes, and each "Tibe into Ten Curiae 5, During the P. 1-2-2. 2- 
Reign of the five firſt Kings, the Comtia Curiata were the only Aſſem- Dart. 
blies of the R. P. Here they choſe e enacted Laws, deter- 2 Fo 
| mined view! aN and War, ete. — 4. 


- COMITIA- CENTVRIATA;. 2 — | 


8 | Under the former Diſtribution, the Vote of the meaneſt Man ! in Rome Obſerv. 33. 
was as effective as that of the beſt. | Servius the ſixth King, deſirous to — 3. 
throw the Ballance into the Scale of the more valuable Part of the People, Sigonius de 
eajoled the lower Sort, by telling them, that, to eaſe their Burden of 1 271 
8  Poblic in the fame Proportion with 5; * 
the Cy 2 | 


Curiata, 
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* Cic, 111. de 
Legg. 19. 


7 Liv. I. 43. 


v. ibid. 
Dionyſ.Halic. - 


IV. 16—20. 
VII. 59. 
Gell. XX. 1. 
Rofin. VT. 
Antiqq. 8-14, 
Siponius de 
| — Jure 
C. R. 1. 4. 
P. Merula de 
Comitiis. c. 2. 
Pet. Nannius 


Ix.Miſcell.i2. 


X. 6. 


 Gruchias de 
Comitiis. 1. 1 


Vinn. ad 51. 
Inſt. de Te- 
ſtam. Ordin. 
Gravina O- 
ig. J. C. i. i 


the Rich, He deſired them to 
— Age, etc. upon Oath. Having 
Jects, (who were now about eighty thouſand Citizens, able to bear Arms) 
He diſtributes them afreſh, according to their Subſtance and Condition. 


| Centuries of Irregulars — — 


L. E X. or 


bring in a true State of their Condition, 
got this Knowledge of his Sub- 


Deſcriptus Populus Cenſu, Ordinibus,” Aetatibus, albibet ad fuffra- 
grum Cong in 7 ribus eonocatas 5, 2 Afr 


He divides et therefore into Six "Claſſes . which confilted of one 
. ny" three CO. 1 


„LASS I 


Conſiſted =" of 3 and May tpi by their 
Worth and * In this Claſs were 


2 Eu 54 


Centuries of "ip CT Bow. — Ws lar tm. 
XL. Jun. 17—4 5. „ 


Seniorer, ad Vrhis 1 uf Oy gfenc ; Wee 1 


. bella gererent 7, 


Conlited of 8 & Ces in eK and Fortunes. 3 


i X. Seniorum. "4 „ SIE, 1 
Centuries ha umorum. — ?: XXII. 

. A 4. Ca. 

8 CLASS m TE, 
Centuries of Foot — 7 XX. 
Cr . 3 _ 
N ef} Trumpeters. { II, q ON: A 
1 es . 6 barbed 


CLASS Vi. 


Century: of the pooreſt an and Een of the People | — : | 4 * 
| Total Cxelll. 


T * laſt v were > culled Prodetarii, or Capi Cen. The former, ; oo | 
cauſe. their only uſe in the State was to increaſe the number of Subjects : 
the other, becauſe they had no Eſtate (at leaſt their Fortunes were 
under Par) to be regiſtered by, but their Names and Numbers only l. 


In 


POPVLISOITVM. 


| In bots Adeline, whether Curiata or Centuriata, the was 
not carried n . by We of . 
1 or Centuries. 


* 3 3 + FF 3 1. NP 


f "2062 Keke 1 Bd 
(This Senate was compaled af @ few, and thoſa af ithe better Sort, at 5 
only. One Hundred. The ans was the popular Aan of of all | 


the Roman Citizens ee 7080 ne 


| 1judged l proper, 'that n eade « ſhould faatch, e com- 
peckenſive View, this Patt; of the Roman 8 He will more 
_ eaſily — —— Maſter Gr rs even when 9 contradict, or 
vary bis 200 am hat many things 
might be taught more ſucceſsfully; if 1 tics 10 Readers — * 
ſometimes conſider that which: they 2 with, 127 vs a Part of the 
Building, but only as ſo much Scaffolding, to be hid aße afterwards, 
or, thrown by, as uſcleſs and . In the Civil Hiſtory of a 
People, this Doctrine may have fairer play, becauſe thy Conſtitution of a 
Country, at its final Setilement, is.beſt appre chended by fie Difference it 
carries with it, from the fame Conſtitution, when 4e Rent began to be 
moolded. I deſcend therefore from Generals, and come to conſider mi- 
nutely the Matter of Tribes, of Curiae, and of Centuries. 

The Three Tribes, into which I obſerved. Romulus had divided the 
original-People of Rome, were either Rhamnenſes, ſuch as came with him 
from Alba: Tatienſes, ſuch as came in, under Tatius the King of the 
Sabines: or,” laſtly, Luceres, poſſibly that Multitude, that focked in 
from all Quarters, upon Romulus Invitation. Dionyſ. Ha- 

But this Diviſion of the week into Tribus Twas, as Djonyſius Halic. Li. 7- 
calls them, (for it regarded the Original, the Stock, the Deſcent, of the x. 6. 
Conſtituents) did not prevail long: There enſued under Servius another, Sigon. de An- 
which was a Local Diſtribution, and which the ſame Author accordingly * 


Rom. I. 3. 


calls Tora... He divided, for: inſtance, .the City into four Wards, varro a... ü 


or Regions, which He called Tribes alſo : Suburana, Eſquilina, Collina, IV. g. 
Palatina; and denominated his People thus digeſted, not from the Race IV. 14. 
they ſprang from anciently, but the Place they inhabited now. And this 
was alſo a may equal Diviſion. For the Luceres, beſides being the more 
numerous, ce day en by a Conflux of adventitious People, 

when the LY were not. . 
The Diviſion of the Romans into Take and Curiae reſembles much 
the Athenian Diſtribution into @TAAI, or Tribes; which were again + Appian. B. 


. > up of ſeveral Gag rs ae called . them ®PATPIAI 3 856 UI. p. m. 


** 
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Aud in the fame: menner, was the Roman Diriſion into 8 
. | of. 


Platzeck Add Halic. 2, if that Paſſage + beginning with! . mie 9 


Plutarch in 


tiqq. Rom. 15. 
40.8. 


7 Feflusin v. 


Liv. xxvn. 
8. 


and ending in 2 A av E x, can be tted t 
Rofin. 1. Ar. ILrould W Tote fel A pF 125 


ö 8 into Pari 


cnn 


bdiviſi 0 
eee et 
Other of $ | partakes more TY Nature; r * . 
Temple, 4 Place of Wo Ty {par 0 4 16 Ries and Sactifices 
appropriated. to IG ch Frat cmity. . Ii „ 7 1 — 8 the 


fame 2h 195 riter Will fee, wh6' Sabie. 
| 5 Lage might 


| 2 hat 15 87 | 
By. . ae" "YH" Hit "ge Torn: 
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r re 4 
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\ 21903. bor: ry 
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. ww 25 


bib DID e 1 ——— 
: Pr, diſtribuit, rttiers xxx 
e Caris r _ -fareret, Feriaſque obſer- 
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And, ie gb 0. this,: 22 Cur a Wa | 
thip for thoſe of this C | 
Curio: and laſtly, over the 55 95 of } th 


2 8115 TORY 1 ot wh 
PRE A 


Prieſts, or Curiones, 


prefided a Curio Maai mus - 

The word Curia therefore, (fron whence, . with caſo, 18 fup- 
poſed to proceed the French wor Cure, and. 85 8 rate, "Which 
formerly expreſſed. the Incumbent or, Rec 5 is vety often 


taken in a Religious Uſe. only. So. the Wy College of i'd or 
to 


Iſtitution of the Cantariata, namely, when the Votes nf the Pe 


* and afterwards, Pave my Det of eng e 


Salii, was called Curia Saliarum. Thete Confiderations may be of u 
Us, when We are aſked, what became of the Comitia Curtata, * the 


to be collected, not by Fraterniti k or Companies, by a Ly Dittri- 
bution of the ſame Pe 3 to their Nahe & onſequence and 


Subſtance: and How We 1155 reconcile, what We intimal Ly 
of their being laid by, upon this new d Nr 


e 


mention that is made of them by Authors, 5011 


| | rorvriscir vn 1 
8 — which this Subject has © to two very conſiderable 
Writers. I anfwer, in general: They were ſtill retained, as We day, 

Dicis Cauſe, or for F em Ake, poſſibly! quod 5 in iis mn ofet en 1275 
autforitas. 80 Cicerv®, Au e ee ® f. Agrar. 
. Prima tha Comitia Kot eee, * +5 Sai eantum | 2 

auſpiciorum can {x retpunſerunt, * ay r ia 
© The Concluſions; of 1 mitia Ceuti Lats an bed be in 
| dap this being the be pig N. more cor | 9 Aﬀembly of the two. 
— it buy ealily conducted: thirty Lictors av, 0 Dae, fficers, repre- 
e thirty Curiar. And ſo Cicero ſeerns to ifftiogaiſh between the 

lng Ht Curiata, and Ithoſe 24% Tem, atg bY Herpationem Petuftatis 5, DS 
| yon triginta Lidtores auſpiciorum caufa a: Jumbr. rata. *Id ibid. 5 12. 

And this might. lead ſome People to imagine! that Curia had its name How? 
not from that Reaſon or Et molo SRL We have ſeen above, but 
owes its Origin to the Kuga of the reeks, becauſe, that People diſtin- | 


SSI 45 


N on ſet Days periodically, Kue ExxAncias) and Extraordi- 55 
| + he *Ormer of oy only were 1 f. as did Zug, or Þals the Bills * Not. ad 
propeled, into Legal Concluſions. 3:00 2 22 5 
R muſt not be IE ot moreover," that, in Proceſs of Time, 4h Num © 
ber of the Tribes r from Four to Five and: Thirty (the firſt be- 
ing called Vrbanùr, 3 be ale og ones Rufticae) without a correſpondent 
Enlargement of the Cu,. So that there was not a Roman, who did 
not belong to ſome Tribe, pe ſome Centusy, but not neceſſerily to 
ſotme one of the. Curiae. The Religious Intereſts therefore of theſe 
Country Tribes, who had no Curiae, ſeem to be provided for by 
Func ( WP rſt encreaſed the Number of Tribes) by the Inſtitution 
of ſeveral at a Place of Strength, which was "likewiſe to be 
3 common Place of Reſort for every Tribe. This Place was called 
agus, and * Sacrifices performed there Paganalia, in cooptradiſtinction 
8 thoſe in the City, * were called Compitalin,. Here He like wiſe 
planted a Civil Officer for the Receipt of their Contributions, the In- 
fpection of their Numbers, and the Regulation of their Diſcipline, Much 
more-to this Purpoſe, may be gathered from the Accounts Which Diomſ. 
Halic. has left us* of ty ic Prince, who appears to have been a lib. 4. 
very. able Maſter in chat = as far as, the Fier of thelt Times 
may be credited. 5 
For ſome time the Tribes, with their Curiae, corprehetided the People 
of Rome in one manner of Diſtribution, and the Six Claſſes, with their 
Centuries, i in another, without any Mixture or Relatian :i but, as Sigonius Exe 
gathers from Livy, afterwards theſe two Diſtributions were united, or N 
dlended together. Which may be thus comprehended, viz, by conceiving | 
the Roman People diſtributed (as: 9 into XXXV. Tribes, each 
Tribe into Six Claſſes, and every into the 2 Number of 
Aa 2 Centuries. 
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3 Gell. x. 28. 
+ Ill, 30. 7 


| 5 Gell.vI1. 13. 
El- Pacer 


7 XIX. 8. 


hil. 


12 Inſt. de x 


Teſtam. ordin. 
Vinnius ibid. 
9 This treated 
upon more 


largel 
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Roſinus VIII. 
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Gravina O- 

n gg. J. C. 
Hotoman II. 

1 — Rom. 


ad 
[ers 8. 


ele 
A. R. 1. 2. 


Cie. pro 
Domo, TY 
Manut. de LL. 


> Feſtus. Vid. 
Voſſ. Ety mo- 
log. 


MY L 1 


Centuries. Every Cui which before took ren Rome, 
of that Lot or Diſtin&ion, : = PIR" UN e $97 ou 
ing to the Number of the Tribes. A 

My Reader morgover will not — 1 Lihould call Five Claes, 
* what 1 lately confidered.g5.; 7 v reflecte, that the laſt or 
loweſt had no Attention given . . as being —— up of the 
Dregs of the der B 80 Yar wing FL ro 8 that 7 . | 


inſtituted u roman ih e: 
at the Et . Uf ey Ws q ric 


TY 
bini ex fingulis Claſſibus ren Tran, * e AW. * Ig! 
He wü alſo weren. though. eue were Five (or Six) Claſſes, 
mn omnes | gurds Cu eu, Claſſici i dicebgntar; but thoſe of the 
Belt Claſs obly, anddqllabexcis won! fri ws bed im Iris from 
this laſt Conſideration, that Fefus * calls the Subſcribing Witrieſſes to a 
bs if ene werd Pop les he. beſt Rank, . Claſſic 7 efes.3a0d hence 


| cat 1 we Ah DEF Be Gali e ed Slade Au- 


This OE nd bande by y igen Ay 204d G72 ichrus particu- 
- larly * A e Writers, "uſcful to be bonſulted upon the N 
are 2 be met with in the firſt Volume of Graevius Theſaurus Antigui- 
m Romanarunt, ads bs LF Bag INE YE; waa IO 75 Wa weng 
I harp Re nothing in g6lauon..tq the. FLY did not 
Gaul eue apathes. Spaces ef 2 diſtinct de ety e have ſeen ö; 
nor f, the Cumilis Jrikute,. which I Qhall have a fairer Opacctuniry of 
ſpeaking to, when I come to FI the Plebiſertum i in che following 
Section. | | 
rotor ts % Su e iA OH 3s) od, gong] 4: 's 28 1 
It may be uſeful alſo to take a ſhort Review vf dhe manner 6 8 
Laws at Rome, by-which ſame Light: v will ben axtiupo Civil 
Law, atleaſt upon. Antiquity :::: SEAT hg” 
"The Perſon, who had a Law to propoſe, firſt wrote it over at home, 
and ſhewed it his Friends, re He it, that there might be no— 
thing 4 Sag 7.8 Bau en e 
Propoſal. 18 12 P . 10 ; a Day 8 v5 | 
Next foll owed. 2 77 inn f meet vpon. There 
was always. a neceſla Tera 0 1 twen feren Days, 
between this Fact e „ and the D 0 2 Tn that = 
Tribus Ruſticae to Rome to mar , mig] a vainted wit 
the S of 1 Lo Dy 1 this nk romlgutio, hich Ore 
ne ge L136; Ric 44. 364 614-020! 
Promul, ori , 2 ow primum i in e edantur, "quo 
provu gari®. 
For the Law was exhibited in public; 0 y individu euren 
might inform bimfeit of the Subject Tony e 
— 
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It, was-notJawful to hold this Court! upadvthe very Day 30f the Mus 
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AH: , mercangds 4 EY 1 beret: cum Add Macrob. 

5 Populo a gi, end 2. ur tes RS cd TV ray A 6s wad I, Saturn. 16, 
And lot it be e e Nunnber f. Days as obſerved 
amen nee eee were hald fun the Election of Ma- 
giſtrates: that the Candidates n bare timez:to apply, and 411 e 

to forni their Judgments:: f. Ala NA nnn adi i af 24 as ga! | 

Decenmiris credie in/Drituitidinaih Cie dine ſunt 117 7 iam 


Liv. III. 35. 
e eee, . ae nite Je wells. Wi 
7 zonem-baberi Sui, ſe pragject 94 OY 1 Cic- xv. 
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187 tam 1 8 Populi ſint a Majoribus conftituba's | 1 
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cuſet;\ intermiſa die,” wats maln ir anf filthcets" warte, 
Ex um - 7 255 1 . ** 00 Id. —— 


M 
ä was a rare Inſtance, when theſe Fonmalities were not al preſerved 11 
However ve men with Geer 57 no £ 246) ol dla !ytu;on, J. 8 
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of their Billets, they were to proceed over an 
ks, raiſed on purpoſe, and called, from their 


extempore Stage of 


kia Karel. Likeneſs, Pontes : in number thirty five, or one hundred and ninety three, 


H. N. 15. as the Comitia were Tributa or Centuriata. From the Streight- 
ness of the Way, I ſhould conclude, - voted viritim, to prevent the 
bad Conſequences that might ariſe from t Votes of a diſorderly Multi- 

in. de Legg · tude. TR Pontes are mentioned by Cicero *. 755 | 


TT N Pontes Lex Maria fecit anguſtos. 


It was in this Paſs, that People of ſixty Years, or upwards, were ob- 
jected to, and refuſed the right of Suffrage. For as Sexagenarians _ 
all the Female Sex incluſively) could not be „ of the Comitia. 2 1 
They 


pOPVLISCIT VM. | 193 


They could not be compelled to execute any public Office after that ge. 
ſo the younger Sort thought it — they ſhould be indulged their | 
Suffrage, and thruſt them by, as they came along. Whence the Phraſe | 
Depontani Senes: 


Quo tempore pri num per Pontem coeperunt, Comitiis fu a ferre, | 
Funtores conclamaverunt, ut de ponte dejicerentur n ui 


2 Feſt. v. 38 
Jam nullo publico munere fungerentur 1 5 ES 
Haheo etiam dicere, quem contra morem Majorum minorem annis ra- 1 Cie. 2; 
Rk os 
ginta de ponte in Tiberim dejecerit *%, *_ | * 935. 
Pars putat, ut ferrent Jomf ufragia ah, | 4 | 
>] +: Oo BY. 
Pontibus infirmos praecipitaſſe Senes *, 5 


As at one end of the Bridge they received Wel Billets from the hands — I. 
of the Diribitores, ſo at the other, they returned them to Officers, called 5 


Rogatores, who were placed thi with Boxes or Urns to receive thine 5. 1 in” 


But as both theſe Offices lay open to Corruption (and Tully has recorded 
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, as, He was a eu on the public Magi ; and the Pro- 

tector of the People's iderkics, bee hat tes feed more c 

 coffiry; than evo) dT nnd "K 1 

. This Power was rige ciara keptamon the. Plebeians, when ill the others 

15 5 ed indifferent! 6 wer 5 ebeians and Patt icians. bee. 

8 en to be qualizel dr it. atricians would tn Tong ond 
ed into. Plebeian Families Which was peaQtiſed by | 

* Cic. pro rſecute his old Enemy Cicero v. Sb AROH Ea + ater Nog 
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egative, or Yeto, | the fiogle Veto of any 
5 Lie. mac gg one of the Nitnber3 l x obpeds. 2 
wu Ig virtue of the Uhr bir wand, He Ha a Right ie ſummon the 
Nh” 2" 2 * © the Patrician alſo might be pre- 
Gell. xttt.»2, ſent and vote, if they pl uld not be compelled, nor 3 
ſummoned) Andi there pid pd m, which, if it paſſed into a Law, 5 
J. 4 was therefore talled Plz e Sobum lb. 
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D. 1. 2. 2. 8. wy 
| S⸗eita Plebis pane — "quas Plebs fuo ſuſragio Patridns | 
7 Feſtus in v. Juſft, Plebeio agiſtratu rogante . for 


For Sciſcere, x Wi etc. like Toure of the Greeks, is the fame with 


2 8 

ad. 398. Denique Lex Xt: Tabb. tignum ardibus junttun vindicari poſe Kit? 
Plaut. Regitationes plurimas prepter vos Populus ſcivit 

3 . a. Nas Vos rogatas 9 3 
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| Theſe Laws'it firſt bound only deſelver Mor the rea M 
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ot gs where the word. 9 Hlebiſcita ſhould. · Ses Miden. _—_— 
the Qyirites*.. This Di metimes called. :Publilins ang. ao | - 
this I aw LEX PVBLILIA 2 11 Wo * ee 41 A. In 

I” "C 467.;LEX HORT Biarbten, Soc 72 gl in Jani O. J. 58. 

lam, "Th 1 10 „ 
cu * 3 had: 5 3 And er 
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95 . neque kee, . Far a 0 N 
0s  Faſſunt: La ne e gquidem ae Bens 2 ppellantur, Struv. Exer- 
F Tribunis pl. ferentibus 22 "ſet, Nibus Rogationibus ante citar. 1. th: 6. 
Patricii non_tenebantur, donec £$ n Hickator eam legem **5: ur _ 
" tultt, ut 66, ture, quod Pikes Het, rites Hi te9 er 15 Lr. 


2 Hortenſius Di&ator, cum Plebs ſece Ft in Janiculum, legem' in Bab. 13. 
Eſculeto tulit, ut quod Ea juſſiſet, 90 info teneret 5. pr geen 


© This Hiſtory is, in ſome parts of it, controverted by other Voters ©; Qt 
Thus Var. Lect. 33. 
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1 58 a Thus Plebiſcita became Laws: 2 N 1 
3 Ita fuctum eft, ut inter Fate et = ge confined in- 
7D. 141 . 8. tereſſent: Potgſtas autem eadem eſſet '. | 
Gell. x. 20. Sed ef Plebiſcita Lege n lata nom minus valere, quam Leges 


- Roms 1 coeperunt *, 


| = Thus the Lex Aquilied,  Semproni mproni, Ap 8 che, Scribonia, Futcidis : 


a. Vocunia, Furia, were ny cal 
Manut. de 


hath or Plbieie. 
Legg. c. 31. To cloſe with the 


Hotoman. 


Antiqg. Rom. 815 comrTrA TAI TA. 


We have ſcen the DiſtinQion between the, Comitia Curiata ind-the Go. 
Mae. c. 4. mitia Centuriata of the Romans, in the laſt Section: It is proper to con- 


Pighii Annal. ſider the third Sort, the Comttia Tributa, in this. The Account given of 


de 390, each of theſe by a Writer in A. Gellius * ſtands thus: K | 
| Muclen. ad Quum ex Generibus Hominum Suffragium feratur, Curiata cn : 
5 ae de, * WA guum ex Cenſu et Artate, Cem quum ex Eu r 
tiqq. Rom. 16, Tributa. | 
VIII. 7. 
Blond. Ping therefore, that there ever were e uch Ademblies, as the Cu- 


Triumph. riata, We find the Senſe of the Roman People ordinarily taken in that 


Sigonius de Council, which Serwis eſtabliſhed by a Digeſtion of his Subjects according 

tuo Jure to Age, Quality, and Condition, and called it the Comitia Centuriata. It 
Civ. Rom l. 5. was in this They held the Elections of Magiſtrates, the Trials of Offences, 
Grit Rom. the Deliberations about Peace and War; and here were all Matters. 
c. 68.et 70. adjuſted, relating to Legiſlation, to Adoptions, and to Laſt Wills od 
» Nov. 18.8. Teſtaments. In a word, it was the only Aſſembly for ren 


D. 9. 2. 1. Buſineſs. Upon this Account it was never called ht on. of 


1.4-3-15- the firſt Diſtinction, and held with very extraordinary — 52 and Solemni- 
v. . ties, v2. with thoſe kind of Religiohs Services, which were appro- 
2 to the . to the Excluſion of che other part of the Sub- 


N itur ſunt Au cia more. mn? Nempe pens Patre: 


Nam plebeius quidem _ — 

adeo propria ſunt Auſpicia, ut non quos populus creat Patricios 
| | Magiſtratus, non aliter, quam au Ras 1 Sed Not quogue 1p 
Ur. VI. 41. fine ſuffragio . populi auſpicato em us, et +" 


auſpicia babeamus, quae iſti ne in Magifratibus quidem hal 


This was therefore one great and efſentia Difference between th two 
Aſſemblies. 
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Hens | it was, * 
many religious Rites, 
had an Intereſt in a 
Religion, and make an £ Fl rome 
It was called gk — he Iy [7 
vourable. The Ancients diftioguiſh 


nunciare. . N ay 2 * A 
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But the Comitia by-Thibeohad/nothing-of all this, ne wi N 


lie or no Ceren were inot.: diſturbed by the Report of an bad Rom. 3 
s, and did not admit of Adjournment, "ro eee weer W : 25 
"Bax * Differences; We find, many and aner . . 1 
_ 2, In the one caſe the Senate Was to eee ee eee — 
needed not. This was a very extraordinary Step. Tho Senate had a Ne- 

9 7 in the former Inſtanee, which theſe Popular Aſſemblies diſregarded, 

| and went to work without them 456 > 72 EO «36a Z . . T9595 

| 1 7 Beſides the Difference between Ler and Plebiſoitumn, Capital Crimes, 

and t 


hoſe of a ne nature, were cognizable «in the, Comitea-Genturiata 


only ;, in the other, the ments never ext ond Fine and Ba- 
ni oieot, lathe are regard, & Oreat Vince © 1p the former, 
| and the 9 in the latter. wy NT OY. 10 : 
e general Senſe of the People (univeria hette ad, when the RL: 
Suat of every Individual were equally valid. When Rome voted 1 
ber Centunjes; "he als wi wth th Poe Ber e, e NL woe 
— OLD SORES; Wins 8 i eas 7” 38 FS 
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| . Li 3 d EleAione 8 cam gui dem ex Curiatis — e 2 

nomine a Remanis appellantur, in Comitia Tributa — Aodnam a Yo it] == 

 fiorim' Aer inen, ego declarabo. Curiata Comitia oportebat, ect, SCts," er Juffragiis a 
Plebe"Cutiatini latis, 'atque poſt ber utrumque i Tae, e rr den adver ſantibus, tune 
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PLEBISCITYM. 
Which compoſed her loweſt Century, was very rarely conſulted : far 


e 8 me 


vn. 59. 


„Id. Iv. 20. 


* 59. 
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5. They differed alſo in the Place of holding them. The Tributa 
were often in the Campus Martius, in the Prata Flaminia, afterwards 


called the Circus Flaminius, in the Forum, the Lucius Petilinus, the Ca- 
pitol, etc. and ſeveral other unconſecrated and profane Places. For they 


were held, fine auſpiciis, with little or no religious Ceremony, as the 
Aſſembly 'of the Centuries was, and therefore indifferently * or 
without the Pomoerium. 


The Thought of this Aſſembly was eld krnek of by the People in the 
caſe of Coriolanus, A. V. C. 202. The Roman Comitia We have to be 
held principally upon theſe three Occaſions: 1. For the 'Tryal of Roman 
Citizens. 2. For the Election of Magiſtrates BY Officers. 3. For the Eſta- 
bliſhment of new Laws, and the Abrogation of old ones. When the Cauſe 
therefore of Coriolanus came on, who was the Idol of the better ſort, and 
the Averſion of the lower, it was impoſſible to convict him upon che Plan 
of Judicature which then prevailed, But Dionyfius will ſpeak for me: 


Erd qe Tyc TgiTy c egæc, 0 u e Twy ο Mos, ooo LE 
TgoTegoy, ouveAyAubas eis Tyv TOA, Ebey © er. rare 75˙ o yoga, os 
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* Raro autem res tantae a . ut uſque ad ultimas nop um centuriae 
ey veniretur. bo | 
+ Ruod i fuffragia xc. Centuriarum diviſa pari numero Fuiſſent, 1 tunc « peffremam 


Centuriam vocabat, quae continebat multitudinem Civium egenorum, qui propterea omnis militiae 

et tributi immunes er ant. Hoc vero rarum erat, et vix ulla ratione fieri poterat. Plerum- 

gue enim prima vocatione res abſokvebatur, raro autem uſque ad quartam veniebatur : quinta 
vero vocatio et ſexta erant ſuper fluae. 

| Juum autem dies trinundini inſtaret, Turba ex agris, quanta nunquam ante, in urbem con- 

it, et ſummo mane forum oc it, Tribuni vero plebem ad Tributa Comitia vecarunt, et 


Comitii loca funibus undique clauſerunt, in quibus fingulae Tribus diſtinctae, et aliae ab aliis 


ſeparatae erant futurae. Et tunc primum P. R. Tributis Comitiis viritim ſuffragia tulit, 

multum reclamantibus Patriciis, et impedire volentibus ne hoc PR atque Centuriata Comitia 

more patrio habenda cenſentibut. a | 
n 


PLEBISCITVM 


And a little below: 
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1 proceſs of time, the Plebs till . got other Branches of 

1 Adminiſtration within the reach of theſe popular Aſſemblies, or 

Comitia Tributa. It was to the Turbulency of Publilius Volero+, A. V. C. 282, 3 
a very factious Tribune, that their compleat Eſtabliſhment was in great > enge 
| meaſure owing. A Law of his propoſing conveyed to them the power of 1 _ Fc 
chooſing their own Officers, the inferior Magiſtrates, efc. and of conclud- fin. 

ing at theſe Comitia, rdyra rd AAA, c a 7 7 dnp gr Tx, ear Liv.11.56.etc. 


© See above, 
| rue Nr gel before he P f paſſing Bills [ Plebiſcita] fe theſe 5 099 
T the Power o Pa ing Bills cita] tor 7 Sigon. de 
own Concerns, ſc. A. 2605. 80 mu little now was CO to the — ng 
fullneſs of their Authority. X | rn. 
More of this in the Authors p — app 
E WO | | — Panvin. de 
8 | Ei ; pn Sanity to on es ⅛˙o 8d dion Fore a ent td. fn Civ. Rom. 
Marcii igitur Corialani 1 — Comitia, quae ex cenſu c. 68. et ſeq. 


fiebant ; ſperantes fore ut fortaſſe * 2 nonaginta et acte centuriis, ſin minus, a ſecunda Grachius et 
ſaltem, aut tertia, abſolveretur. AT ribuni hoc ſuſpicats, et ipf Tributa Camitia habend eſſe pu- Sigonius de 
tarunt, et id judicium illis committendum, ut neque 1 deteriore efſent conditione, quam Comitiis. 
divites, neque Tribules minus honoratum lacum quam milites graviter armati, haberent ; neque Merulade Co- 
labs in ultimas rejecta claſſes a ſuffragierum aequalitate peter, fo degus fuffragiorum mitiis Roma- 
et honorum jure omnes inter ſe fruerentur, et pariter vocati ſuffragia nen. nis, Cap. 4. 


N Et quicquid PT ofa populum agi decernique oporteret. NEE 
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les, Tom. I. 
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PO N gives this 00 uur of * SCra: 


Deinde quia difficile Plebs convenire coepit, us certs mules diffi- 
cilius, in tanta turba hominum, neceſſitas ipſa curam Reipublicae ad 
Senatum deduxit. Ita coepit Senatus ſe interponere, et quicquid con- 

ſlituiſſet, obſervabatur, idque Jus appellabatur SCtum *. 


And much to the fame purpoſe the Emperor *. : 
One would be apt to imayine from theſe Accounts, that all SCia were 

ſubſequent to the Leges and Plebiſcita: and that there was a neceſſity of 

devolving upon the Senate the Power of making Laws, upon frequent 


co occaſions, inſtead of the People. Neither of which is true. The Senate 


3 Liv. 1. 17. 
Dion. Halic. 
II. 14. VI. 66. 
 * Sneton. in 
: * 


as the Law was then circumſtance 


was an Inſtitution of Romulus, and we find mention of their Acts or De- 
crees (whatever they were) as high as the very Being of that Senate 3. 


And accordingly when Yeſþaſian ſet about to copy the old Records, we 


read of pene ab exordio Vrbis SCta, Plebiſcita, etc.“ 
Pomponius therefore, and the Em FC, wrote for their own times, and 
rather chooſe to diſtinguiſh the 
SCta into two Periods, and examine what they were, 1, Stante Rep. and 
2. Sub Imperatoribus. Of which Canfiderations the Second will better fall 
under the Head or Section of the IMPERIAL CONSTITVTIONS: The 


Former ſhall be the Subject of this. 


The Senate was upon the original Plan of Rules who laig out a 
Conſtitution, which was intended to comprehend all the different Forms 
of Government. 

In Romulus and his Succeſſors were confeſſedly all the marks of REGAL 
AVTHORETY. The Executive Power, both in Peace and War, was in- 


| truſted to them; and when the Conſular State ſucceeded, the Change 


s Liv. II. 1. 


Liv. I. 8. 
Dionyſ. Ha- 
lic. II. 12. 
Feſtus. 

7 Salluſt. B. 
Catilin. 6. 


was little more than in Name and Duration. 


Libertatis autem originem inde magis, quia annuum ; Imperium Con- 
fulare faftum eſt, quam quod deminutum quicquam fit ex Regia Po- 
teflate, nu numeres 3, a 


The ARISTOCRACY, which is faid to be imagined from the Lacedae- 
monians, was preſerved in the Senate: A Council, which the ſame Mo- 
narch appointed by ſelecting one Hundred of his principal Subjects; whom 
rather perhaps from their Care, Station and Dignity, than the Gun, | 
tion of their Years, he called Patres _ Senatores ö. 


Delecti, quibus corpus annis in ngenium ſapientia n erat, 
Reip. conſultabant, Hi vel aetate . curae Jmilitudine Patres ap- 
Pellabantur 7, 


TE „ 


8ENATVS. CONSVLTVM. 


Que, nit effet in Senibus, non ſummum Concilium Majores meſtri ap- 
pellaſſent Senatum. Apud Lacedaemonios quidem ii, qui amPli * 4 
Magiſtratum gerunt, ut ſunt, fic etiam nominantur, Senes *. "Oi 65 


| The DEMOCRACY was expreſſed in the Populus Remanus, who had a 
| Right in three very important Branches of Government: 1. Legillation: | 
2. Declaring War and Peace: 3. Election of Magiſtrates?. The moſt im- * Dionyf, He 9 
rtant of which was Legiſlation. And yet the People were not fo totally 66 . | | 
ntruſted with this, but that the Senate, by their Weight and Authority, 
had a conſiderable Checque upon their Tranſactions, in what was perhaps 
the primary and original Idea of the Senatus Conſultum or Decretum. 


76 4 Inpor nes 1e rei abr 6wiTon/s [Romulus] angeben, 
4 vitae N a8 11g rog ita dye ,, 5 e 0 Gas eus 07, * : Dion. Halic. N 
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Hae I. would recommend the Reading of the Vatican MS. a Mö, 

i. e. itreprehenſibilem. Patres apud Majores noftros tenere non potuerunt, ut 
Reprehenſores efſent Comitiorum *. Reprebendere is to revoke or diſannull, = c;.. 
irritum facere. So the fame Cicero 3, Majores de fingulis Magiſtratibus bis Planc. 

vos ſententiam 4 voluerunt ut efſet reptehendendi Poteſtas, , * Agan 
Populum benefict niteret. 

For the Wd nſtitution, in the great article of Legiſlation, may not 
improperly be compared to the Condition of Guardian and Minor in the 
Roman Law ; where the Prope 1 ree - hold, the Dominium, was in 
the Minor, but no Act of his cou be good, unleſs confirmed by the Au- 
thority of the Guardian, Thus the Imperium or Majeſtas was properly in 
the People (looking upon this Syſtem of Government as purely 9 
N yet the Auctoritas was as properly in the Senate. 


Decreverunt, ut, cum Populus * juſſiſſet, id fic ra . ou, þ . 

| Patres Autres fierents. | 8 IT; 

' Tantus autem Conſenſus eff Municipiorum, be Provinciae 
- _ Galliae, ut omnes ad Auctoritatem hujus Ordints, Majeſtatemgue 
P. R. defendendam conſpiraſſe videantur 5. Cie. 111. Phi- 


Nam ita ſe Res babet, ut fi Senatus Dominus fit eonlilii publics, quod. -. 
gue is creverit, defendant omnes, et fi ardines reliqui principis Or- 
dinis confilio Remp. gubernari velint, poſſit ex temperatione Furis, 
cum Poteſtas in Populo, Auctoritas in Senatu fit, teneri ille mode 


ratus et concors Civitatis ſtatus. | 59.5 . = hay 


* 


— 


2 Plebi vero huec tria conceſſit, magi 3 creare, Fe ancire, et de bello 8 
| of fl ; ita tamen, ut ne horum EAT aberet ene, niſi idem Senatui 
vi ſum et. 


f 


oy _ SENATVS. CONSVLTVM. Go 
And this is the exact Notion of AvcToRITAs among the Romans: not 
what We mean by Authority, Power or Command, but a Ratification, 
the Concurrence of thoſe, whoſe Conſent is neceſſary to make the Acts of 
| others good in Law. _— VN | | | 
. $0 in the Comedy, _ Ts 

FED Auctor bis rebus quis eft? 5 
Something more of this belo p. A | 
It is not to be imagined, but that many Years of the Republic paſſing 


over in a conſtant ſtruggle for Power between the Patricians and Plebeians, 
between the Supporters of an Ariſtocratical, and thoſe of a more popular 
. Adminiſtration, would vary the Scene and Circumſtances of this Diſpo- 
ſition. And accordingly We find it. At one time the Concluſions of the 
People were carried to the Senate for their Ratification. So Seruius“, 
Transfert in Trojanos Romanam conſuetudinem — Prius enim jubebat 
aliquid Populus, 7 confirmabat Senatus.' At another, the Senate did not 
determine upon the Decrees of the People, but the People upon the De- 


1,14 crees of the Senate. So Diom/; Holic, What paſſed a Majority of he 
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roy s Ano 61 xupos ®, 1 | 
A great Inſtance of the Reduction of the Senate was under Servius 
Tullius, who, being choſe King by the Suffrage of the People, and the 
Senate refuſing to ratify (ewavgewra:) the Election, ſet at nought their 
Authority, and ſhew'd He could govern without them. r 
Again, when the Tributa Comitia were eſtabliſhed, the SCtum, as We 
have ſeen in the laſt Section, had no weight whatever in theſe Councils. 
It was left the Senators AufFores eſſe tantum Centuriatorum et Curiatorum 
Comittorum. PW POLES 
Their Power was alſo ſhaken, when the Senate refuſing to lend their 
Authority, a Seceſſion enſued, and Reconciliation procured u theſe 
Liv. vl. ex- Terms: Vt Patres Auctores omnibus ejus anni Cumitiis fierent *; Which, as 
Obe Gronvius? rightly obſerves, was a tacit 1 of the People, 
Kg that their Decrees would not be binding without the Concurrence of the 
Senate. | | _ 
A. VC. 41 5. & Publilius Philo, the Dictator, propoſed and carried a Law, 
in which it was enacted, that of thoſe Laws, which ſhould hereafter be 
concluded upon at a Comitia of the Centuries, Patres ante initum ſuffra- 


d Senatum referebatur. Apud nos autem mos ite mutatur, Non enim Status 
Ratuit de Placitis Populi, ſed eorum quae Senatui placent, Populus eft Dominus. 


gium 


— conwelin. ., 120% 


um Aufores fernt. Which may poſſibly be the Period, that Big *Linynu.e 
lic. alludes to, in the Place laſt A wry us Law was afterwards en- 
forced by che Len Albania, ſometime about AFC. 445. —— to. 


Gronovius*, Matte 
When theic Power war chuws e ſome procured Lada bipeted: 8 2 


without them: and ſome more violent Spirits would add a Clauſe to com- Aurel, Vitor. 

Fei their Concurrence. So Apuleius Saturninus propoſed in bis Bill, that, C.. Wake. 
if the People ſhould paſs it into a Law, every Senator ſhould be com Wd 5 

by Oath, within five Days to concur with it under very ſevere Penalties“. n. 1. 

80 C. Cornelius, a Tribune, A. 687, promulgavit legem qua auctoritatem 35 

Senatus minuebat *, viz, My AC. Toig BuAguraic undes Tav Ta Anu rg 5 5 1 | 

drs Onpiſeoda,? a and afterwards added a Clauſe, that the Senate ſhould _ Cornelia- 

| be obliged to pals it, Ob 

Sylla and Pompey were for reſtoring to the Senate their ancient Powers, fius XXVII. 
but without effect: and, being no Friends to the Populace, for aboliſh- "_ | 
ing alſo the Comitia by Tribes, and ae e by Centuries. 


Lieu Hadi, ir. auen Gig TOY ie, ale pigerba . vevojuu pay 5 
Aro — rah, TagaAuuivoy os 5 * TFoAAY. rag XtugoToviag 20 Xara 
STAAT, 3 err AOXOTZ, we TINO Gait irate, vi- Ap | 
,n f ö 536 * = | 


My Reader, in the ſhort View which I ho ſketched out of the * 
Revolutions between Senate and Pec ley. will not forget to take along with 
him, that poſſibly every Inſtance of thisgDiminution of the Senatorial Au- 
thority m might not regard the matter of Legiſlation (nay We are certain, 
that ſome 8 not) but that of their Elections; which, as I have 
more than once inculcated, were the Subject of theſe Aſſemblies 4 

But theſe Conſiderations lead me to ſpeak to an Expedient; which the 
Senate would often practiſe under theſe unfavourable cumſtances; and 


to illuſtrate a paſſage or two relative to this very delten in Liuy, which 
have not been generally well underſtood. _ 


Patres ita 8 incunt, Summa Poteftate Popul permiſſ ut non 
= darent 7 "i rams * enim, ut cum Po- 
eto 700 — : ratum eſſet, fi Patres Auttores fierent : 
que in Legibus Magiſtratibuſque rogandis uſurpatur idem 


Jus, * 5 Populus Juffragium ineat, i ertum 3 
12 eventum Patres Auttores fiunt *, Liv.I. 17. 


\ 


Viurpare Jus, Vi adempta* is to claim or make ſhew of a Right, thoug h ?Gronov, I. | 
We are reſtrained or denied the proper Execution and Fruit of it : 722 Oblerv. 25. 


* Ne , Senateribur Sh . rem ineret, decernere. 


I Lem etiam tulerunt, ut nulla bet, fone pre plebem 256 Senatu incon ſullo, revo- 
cantes veterem merem, ſed dudum antiquatum, Poſtulabant etiam Comitia non Tributa, ſed 
Centuriata haberi ex inflituto Servii Tullii. 32 | 
| nibus 


4 4 * n OY » COR SCE” 
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| mon; buſdara peratti; t egftari Ju, ef ry ed, | ul Ju 3 
3s. ullal N 8 Tn, rl 2 75 Nellive . it, in aue 
revent Non · U Vſurpatio therefore in Livy is, aal 

va ing of Power, S is the Power i ule 


Tiberius vim Princigatss Abi ee, eee o Autiguitats nan, 


Tacit. 111. pruebelut J 


1 80 Tulhs (as We have ſeenupon inches 3 diftinonithes between 
F12. the Vera Cumitia Curiata, and thoſe ad ſpeciem atque ad u urpationem V * 
8 tuſtatis adumbrata. Phurpatio eft Vſucapionis Interruptio. Pigs rd 

as the Greek Lawyers expreſs it, when an Act is done to prevent 2 
„See P. 41. ſcriptions, Thus, , Muller frinoctium iſſurpandi cauſa fe it would 


Sei u. . defeat the Husband's Right who claimed ex wfis. 
| Tum e ſeditiofis unum vinciri uber, wei. eee joris, gram quia 


| — v. unius culpa foret”. 


Livy, may poſſibly be underſtood, that the Senate would frequently paſs 
a Vote in their Council (before they knew which way the People would 
Vote) That, Whatever 12 N ſhould conclude, ſhould be eſteemed 
Firm and Valid.” 
Conjules comparare inter S Taliam et Macedoniam aut fortiri placurt : 
priuſquam id Sors cerneret, in incertum, nequid gratia momenti 


© ork oy re P guad res defideraret, W 


Liv. XL III. 
12. 


The mo Since: 3 Yuris cau Fe would frequently by their | 
eopl 


Decrees enact the ſame Laws, as the e did at their Comitia. 
Whence frequently the fame Diſpoſition of Law is ſometimes ſaid 2052 the 
Ancients to proceed ex Plebiſcito, at other times, ex SCto, 


AnD YET We muſt not imagine, that this is the compleat Notion of 

SCtum, and that the Decrees of this Body were nothing elſe but Ratifica- | 

tions of the Acts of the People. There were ſome branches of Power within 

the aye rtment of the Senate, which the other Part of the People 

never us As the Care of the Exchequer and the public Money 

of Embaſſys Prorogationes Imperii et Provinciarum —— Indiftio 

|. Feriarum et Supplicatiomum, etc. So likewiſe,  trepidante Rep. the Con- 

ſul had ſometimes an unlimited Authority, in virtue of a Decree of Senate, 

to 8 for the public ſecurity, by Meaſures unappealable and uncon- 
troulable. 


Extremum a 78 ultimum $ Ctum, quo, nif pene in ipſo Prbis incendio, 
de 


atque in deſperatione omnium ſalutis, nunquam antea di ſceſſum eft —— 
9 Cacſar. I. B. Dent operam Conſules, — nequid Reſp. Detrimenti PER ”” 9, This 
Gie . was called 8 Cum ultimae neceſſitatis. 


And 


Again, by incertum Comitiorum Rau, in the W paſſage =, 


eaſos led'ts attributs die Lotion of Stun, 
to theſe] Reſolutions of by: = alfo: to theſe Ads ob, their indiſputa- 
ble Juriſdiction, as well as to thoſe Inſtances of their I ion in the 
public Laws of the Country, which I have been ering above 3, * Polyb. Vt. 


And indeed moſt of the few SC in this Period; of which We have 


* knowledge, are pretty much of this ſtrain. The Ste had more 

of Law in them, aftes the Republic than before, as We ſhall ſee, and the 

_ reaſon of it alſo, in the place where 1 promiſed to conſider this Difference. 
What We have before, are rather like Acts of R 

lators, like Edicts or Proclamations to invigorate the Execution of Law, 

and to guard the public Peace. Dent qperum Conſules, etc. Thus, D. E. R. I. "| 

(ii. e. de ea re ita cenſuerunt) ut M. Pomponius Practor animadverteret . GH xv =Y 

curaretque . And it is not unlikely, that theſe are what ſome Writers have garten. de 

agreed to call by the Name of s£NATVs-CONSYLTA PRIVATA. Clar. Rher. 
Others again ſeem to diſtinguiſh between Senatus Conſulta, and Sena- © "+ _ 

tus Decreta 5; from whence ſome might be willing, that theſe two Acts , Ae Gat 

| of Senate; which I am now upon, ſhould be diſtinguiſhed by theſe two las apud Felt. 

Denominations, But this, I apprehend, without any Reaſon or Authority, F. ene 

I cannot conciude this Section, without confidering, what this laſt Ob-- 

ſervation of Senatus Conſulta, and Decreta leads me to, viz. What is meant - 

by a third Appellation, Senatus Auctoritas, which was neither of the | 

two former, ſuppoſing them to be diſtinct. It ſeems to be what Tacitus* *xit. Annal. 

calls Conſenſus Senatus, though Dion Caſſius tells us, it was impoſſible to . 43 

tranſlate it. It was an imperfect SC; — rfect, not for any want of 

| Form or Authority in the Senate that compo it; but ſuch as loſt all its 

executive force, by the Negative of the Tribune, or any other Concur- 


rence, which mi t defeat its Activity“. 1 | _s- Di Ca , 
FR XLII. 23.LV, 
d " CICERO ATTICO SAL. 3. and the -- - 


| Literae mihi a Quinto fratre cum SCto, quad de me eft faltum, allatae 3 ore 
Junt. Mibi in animo eft legum lationem exſpeBtare ; er, fi obtrecta- 4 
bitur, utar Auctoritate Senatus, ef potius Vita, quam Patria carebo, ho Doty 


Tu, quaeſo, feſtina ad nos venire*. 1. Fam. 2. 
Upon the whole. The ScCia of the Romans, as far as We are con- Nor. ad Liv. 
cerned in the Inquiry, are of three forts, - rad,” lag) 


1. Orders, Votes or Reſolutions of that Body in Affairs which belonged S 


Attic. 26. 


to their particular Conſideration. | 

2, Such Acts of the Senate, as tended to ratify and confirm the Acts 
of the People. | 
- 3. Under the new Period of the Roman Emperors, when the Comitia 
were tranſlated e Campo ad Patres, as the Writers of that Country ex- 
preſs themſelves, They were the only Remain of Legiſlation (ſuch as it 
ka that ns Emperor had left in the hands of his Subjects. 
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- PRAETORS' EDICTS. 


' NOTHER Source of Roman Law was the Practors' Es 

. ſometimes called ab Honore Fudicis, G HONOR ARIVM*®, 
FH . 1. | 

1.8.1. 11.cod. er gi Hamers i. e. Magere " . For Cab 

27. ah. o. ftofle?, Tia; N tive Tas Ag 

D. 44-7-52.6. Verbague honoratus libera Praetor habet +. 

4 


8 80 Cato calls that Vinum Honorarium, quad Lgaii in Proviacis | 
Analect. 32. dabatur. | 


ChimentelLde The Name of Practor ſeems formerly to have been given to all Ma- | 


Honore Riſel- 


M e. 33. r For inſtance: The 
Concha en Cons. e | 


* "& 
% * 


D. A. 7.52. 6. | 
» 111. Palit. * Imperio duo funto: fique PRAEBVNDO, judicands, eee, | 
*Orid.1. 2275 Praetores, Fudices, Confules appellantu 5. 
n  Confules Praetores dictos, quad pracirent PopuleS, 


"—— boc P : 
— = - CT oro ee Rep. uſiu ar. | 
 appeliari 


Nov. 25. pr.. HII 7 nondum r Judicem, ſed 
Lv. in. 5 85. mat 8 a 
I like manner, whoever bea the fopreme Command inthe Fild was 
called Praetor for the ſame reaſon. 
Forte ſub hoc tempus Caftellum ty Practor | 

3 VNVeꝗſeio quod cupiensꝰ. 

Me. Veteres omnem Magiftratum, cui eee Exercitus, Practorem  appella- 
A bores verunt. Vnde et — Tabernaculum tjus dicitur, et in * 


Verrin. 14. Porta Praetoria, et hodie quague Praefectus Practorio?. 
2 Praetoria Porta in caftris dicitur, qua exercitus in praelium educitur, 
2 initio Praetores erant, qui nunc Cm, et 11 bella admi- 


e, eder 
33. Thus when Cicero writes:, Apple W Imperitor, ei, 


phag-171-Ed: gui fibs ex lege Practor fucceſſerat, exercitum non tradidit ete., Marius Vieto- 
1599. rinus“ thus comments upon the Place, Notare debemus, omnes Ma giſtra- 
in Miltiad. fus ef Praetores Imperatores appellatos, ut hic, © Quod E paminondas, Theba- 
6:2 e 2, norum Imperator, ei, qui ſibi ex lege Praetor — ”” cum Imperatori | 
| Catone, c. 3. fuccedere debeat Imperator. So Imperator 5 and Praetor 6 are uſed promiſ- 
*in Miltiad. cuouſly for a General, by Nepos. 
c. 4. et 6. ; | 
3 "IS Magi iftratus enim — 2 dicimus. FT | 2 
Ariſtid. c. 2. | 


Upon 


FOG ont Stand att RIOTS uf Mc. 
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Upon this Account, in the Lite of Miltiades by that Author 5, Hon, 
aufem creati derem Proctores, I can 1 part with the Gloſs, which 
| follows, qui exercitui praceſſent. As Varro has it, Practor diftus, qui 
_ Praciret Jure et Exercitu: and again, In re militari Praetor diftus, 2X 
| 8 From ach Fand. a theſe the Annotator or Gloſs rr | 
| „ Ste Oe bythe Wil. TEE; 

n M Ars! i wa led pee, though his Adminiſtra- 7 Dionyſ. Ha- 

con was y Civil and Juridical. 2 * — 

7 of Praetor A LEG ada not for the reaſon ec. 

ge by by Pompornzus*, Cum Coſt. avocarentur bells finttims, negue efſet 'D.r. . | 

qui in Civitate jus W e 25 Tacrum eft, ut Practor quoque creuretur, 
e in Frbe jus reuueret; though that was the 

But it really was redboſtiments loco, a ſort of Reprizal upon the 

SE who had now ſo far prevailed an to be repreſented by one Con- 5 F 
| ful. The Patricians therefore got the Juriſdiction, the Forenſe Munus, = 1 
of the Conſul, transfer d upon a new Officer, inſtituted for that purpoſe, oi vie. Li 
and taken out of their own Body, whom they called a Practors. How- vn. 1. _ 
| ever He was not long confined to the Patricians, For 4.416. V Publius . „ 
Philo was taken from the Plebeians*, 12 . | | 
- About the firſt Punic War, and the Year 511, a ſecond Practor was Korg 
added, called Praetor Peregrinus, or, inter Peregrinos*, Whoſe Juriſdiction ad b. | of ny 

_ was exerted, if the Parties in Suit were both Aliens, XX OE Bn Bibs 
only, becauſe Aller ſequitur Forum Rei. And ſo Senecas, An ille Plus | 


age” 


5 W gui inter Peregrinos et Cives, aut Vrbanus Practor — 55 64 ea 
-PRAETOR QVI INTER PEREGRINOS Ef | quill. Animi. 

es Ex CIVES IVS DICIT+. ff 
„ INTER CIVES ET PEREGRINOSs. ſcript. vll. 10. 


PR. QVEI INTER PEREGRINOS IOVS DEICET Is IN cr. 


DIEBVS X. PROXVM. QVIBVS H. L. obs Alia PLEBSVE 
IOVSERIT FACTTO VTET®. 


Id. DVI. 
Tue Practor Peregrinus was copyed from the Athenians, who had juſt 
ſuch an Officer, and, what is remarkable, was called by them Tot 2 7 Poll. vim. 
| Ir ſometimes happen'd at Rome, that the fame Perſon enjoye boch . . 
Offices together.. LL. pag. 273. 
Praetores Provincias ſortiti ſunt. P. Cornelius Sl Vrbanam et Pe- 
regrinam, quae duorum ante Sors fuerat“. "Liv. Xxv. 3. 


Other Inſtances may be ſeen in the fame Author. Aemilius, the Praetor | 
Peregrinus, delegated his Office to Atilius, the Proctor Yrhanus?. C. Ho- *xxiv. 44. 
fiilius, upon a particular Occaſion had the Praeturs Peregrina added to his *xxv1. 36. 
Vrbana*. And C. Decimius, the Praetor Vrbanus, dying i in his Office, P. *XxxIX. 39. 
Cornelius, his Collegue, was ſubſtituted 1 in his Room“ Thus in a SCtum 9 DU. 
aids in Gruter 3, | 


_ Des | 2 TPA. 
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' ETPATHTOY KATA ITOAIN KAI EIN Tan 
 SENQN AETKIOY KOPNHAIOY. . . 
CICENNA. | 


This L. Cornelius Siſenna was Praetor in the Conſulate of M. . | 
Lepidus, and Q Lutatius Catulus, as the Inſcription ſhews, A. V. C. 67 5. He 
is ſuppoſed to be that obſcene Writer, mentioned id Ovid, that tranſlated 

+11.Trit.443. the Milgiaca of Ariftides into Latin +. 
| I ſhall not trace the Progreſs of this Office, to os -by :whet flops the 
Number of Practors encreaſed at laſt to Sixteen, and upwards. My Reader 
2 — conſult upon that Head, the Authors here cited 5 as much in wares 


XXXII. 27. ble. 


Dion Caſſius "They were ſometimes created for particular Branches of Juriaition. 7 


XLII. 61. 


Lvi.2;. The Emperor Claudius added two Practors for e or the | 
XLII. 47. 2 of Truſts®. 6 | 


LX. 10. 


LVIn. 20. P. coEL lo . JF. 

Xi gon, SFR. BALBINO 

Lvk. a5: „ „ br abby 
— X VIRO STLITIB. IVDIC. e Gu 


VI. VIRO EQVIT. ROMAN. 
TVRM. INT. TR. MIL. LEG. 
XXII. PRIMIG. P. F. ADLEC TOO 

INTER PAT RIC. AB IMP. CAES. 
TRAIANO HADRIANO AVG. 
SALIO COLLINO. QVAEST. 

AVG. FLAMINI VLPIALI PR. DE 

FIDEI COMISS. COS. 


— IJ dE NATO 
»Capitolin. in in 


„ Nerva added a Praetor Fiſcalis*, M. Antoninus, a Praetor Tutelaris 9. 


. 27. 1. 6. Upon whoſe Office Y/p:an the Lawyer drew up a Diſcourſe *. I find him in 
13. Inſcriptions, where he is called both TvTELARIS and TVTELARIVS. 


L. ARADIO VAL. PROCVLO „ 
AVGVRI 6 
PONTIFICI MAIORI 
QVINDECEMVIRO SACRIS FACIVNDIS 
PONTIFICI FLAVIALI own 
8 PRAETORI TVTELARI = 1 
cccLXI. 1. etc. 


3 ARA 
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USES, ARADIO VALERIO' PROCVLO v. c: wy 
AVRIL PONTIFICI MAIORT XV. VIR. SAC. be 
© ©" FACIVNDIS PONTIE. FLABIALI PRAETORI 
.- ..,TVTELARIO LEGATO- PRO PRAETORE FROVUA#"+ . 
"7, Nee DRY eons ; bebt. n. | 
1012776, Ne ARISTAENETO — ** N e « po a 
_. SEPTEMVIRO EPVLONVM 
 SODALI AVGVSTALI IVRIDICO . 
PER PICENVM. ET APVLIAM 
CVRATORI VIARVM AVRELIAE | Rl ns on SE 
.  CORNELIAE TRIVMPHALIS / wide ©; % K 0 
PRAETORI K. TVTELARIO Gars TOR | N 7 
DESIGNATO etc,+ ERA NF Su = 


And if any ſuch a , which 1 dns pet hue | hifare the 5" 
Dates which I have gned them, it will be found, ere by 
a particular Commiſſion, and only a temporary Eſtabliſhment. | 
But to return to our Officer. He had not what is called Imperium 
merum, but mixtum. He _ not the 28 Gladii, did not judge in Crimi- 


nal Caſes, but in Civil onl N um Merum, the Power of Life 
and Death was in che is Authotity reſted firſt in DW 
Kings of Rome, as Cds Zh At the extinction of that 


Dignity, it was cranafl 8 0-the Conſul, till the People aſſumed it by the 

Lex Valeria; who then, as Emergencies aroſe, delegated their Authority 

to an extraordinary and temporary Officer, called BRuaeftor Parricidii, 
For that was his general Name, whatever the particular Offence might be 7. P. 1 2.2. 16. 
The Imperium mixtum is that kind of Power, which goes along with and 23. 

all Juriſdiction, as neceſſary to fi rt it, and puniſh the Contumacy of 


thoſe, who are not willing to to the Authority of ite. — 
If ſome of theſe additional Practors appear to be engaged in Criminal ch. ad Dig, 
Proceſſes, 


Lib. n Tit. 1. 
Caium Antonium, qui 8 in Achaia- Bene — eines — 


edurerunt in jus ad M. Lucullum Praetorem, qui jus inter Pe- be 
regrinos dicebat —— cum n. id ou Graeci Poſtulabant, de- „con. ad 
2 creui et, = Orat. Cic. in. 


Yet the original Practor, whom We are chiefly 2 about, who! is dida HA 0 

called Praetor Primus, Major, Maximus, was always confined to his 

Proper Juriſdiction: which, it muſt be obſerved, was more of Equity than 
Common Law. Proceeding. 


Jus Praetorium adjuvandi vel ſu pplendi vel corrigendi Juris Civilis D. 1. 1.7. 1. 
_ gratia, — utilitatem 2 ys . 


For 


. 11.7. Part of the Fu Civile 


1 
= 
4 
4 
=. 
1 
1 
i] 


1.2 19,7. ed, ut qui Jure Civili Heredes 


Tit. 3. which He bound hirnſelf to adminiſter Jaſtice that 


Otto ad 


| PRAETORS xvicrs. 
For which ene dee ee Rowen Wenge bet Segel cs 
by Popinians, but ſtands in oppoſition to 
it. And thus, as We diſtinguiſh between Common Law and Equity, there 
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71.4 6.3, were with that Attiones Civiles et Praeteriae?, and Obligationes 


*1.3.14.1, Gviles ef Praetoriae *. The Practor was therefore called Cuſtos, non Con- 
ate 745. ditor Juris Fudicia exercere — Jus facere non ee 
„. 1. 1. 7. i. „ Mitigare Jui Civile potuit® : Murare vel Tollere non poturt *, 


9.5.4 For inſtance: Heredem facere non potuit*. For Heres is Dominus 1. 


J. 3. 10. 2. And nothing but Law could give Dominion. But his Power ſo far extend- 


nullo modo Poruerumt, t 
Proetorio fieri poſſent Bonorum Feta. A 22 


Hence it is obſerved, that Tridezian was cautions in his Expreſſion, non 
| modicam obtinent arif audderitatem. The Practorian Edicts are not 


| 1 7. perly Law, though they may operate like Law, And even here! 


Civilians adhere to another 5 which is alſo that of the older MSS. 
Prartorum quoque Edictum nen modicam obtinet Juris auctritatem: 


a ing the Perpetual Edict, compoſed order of the Emperor Hadrian, 
which made a great Part ma een . Law. 

And indeed the Perpetual Edi itſelf came to be Law, not ab Hure 
Magifiratuum, from whom it derived its Bring. but « Conflitutione Prin- 


„Ge nde , from whom it derived its Authority : more ly from the 
Fin. 22. Sanction of Juſtinian, who gave the force Lav to his Corpus: a Com- 
* Cujac. v1. pilation which owes much to that EdiQ, and 5 of Law- 


a Obſerv. 29. yers upon it. 


3 The Practorian Edicts were certain Rules or Forms, publiſhed by the 
D. Lib ;o. Praetor, at the beginning — — by 


5, of Nun, edicen- 


1 (um atum inieris, ei in C | 
adac. yur. dum, qua firobſervaturus in Juri di | 
Salas. ds This Form was commonly exhibited in public® pon a Tabula dealbate, 
ModoUſurar. or gypſata, in Greek Arvupecsy which Suidas thus interprets: Toryos 
2 ce a Mig, rpog Yperchiy vox wpaſuaTwy dc, a and was 


Sueton, in 


Claud. 5 16. therefore called AL RVM PR AETORIS, Of IVDICYM 7. 


in Domitia. Theſe Edicts laſted only one Year, the Date of the Magiftrate's Office ; ; 
— * ui. de and are therefore by Cicero called Leges Annuae . But as ſome of them 
Deutronem, for their ſingular Equity and Utility, would be confirmed or revived by 
xxV1L1.—3. the Succeſſor, ſuch were called Edicta Tragſſatitia, and were carried into 


I. Verrin. the Provinces to ſerve for Law there alſo®, 


42. 


lait. fag (a. # Paries gypſo Auna, eu Res Civiles apte inſeriti poſſunt. 


It 


' PRAETORS'/ BDICTS, 215 


1 n dee ie be d IC tony (Pt: ee be N | 
found, who in the plenitude of Power would abuſe their Juriſdiction, 3 
and alter not only the Channel of received Law, but even that which Afcon aa 
heir own Edicts had directed. Of this We have many notable Inſtances fragm = te 
in the Verrinae of Cicero, and Dion Caſſius has left us his Teſtimony pro Corneli. — RT 
to the fame ſe*, It was'then that C. Cornelius Trib. Phet wech E ee | 
We have had occaſion to ſpeak before (not Cornelius Sylla, the Dictator, as 3 % 
ſome have imagined) pr a Law, ut Prattores ab Editfis perpetuis Orv. Rom. 
jus dicerent*, whereby a was put to theſe Proceedings*, Perpetual, <8. | 
not everlaſting, but uninterrupted, and invariable during their Magiſtracy. Nep. in Ca 
As Ovid, who had — a String of Stories from the beginning g of wag, er, 
| the World down to his W writes in Dr in Epa- 


formance : T 7VILBE Gall. | 
Ad mea perpetuum 4 rempers carmen', DO . 
- | Namque ab eo peryetua diſſenſit vita 5. 3 7 A* 
c er 
| oratione ornatus *. | PE: +, 4p 
| So Carſer has Trabes Pergetuae?, Solid Timber, not pieced: Palus per- wan. 
petua . And Livy, Perpetui Montes, a continued Ridge of Hills, Chronic. 1. 2. 


Thus the Jus Praetorium, made up of chess Fate Fr ga gained a Con- «166, chemo 
ſiſtency, was commented u >. among 8 er vin Fulpicius, and Bertrand. in 

A. Ofilius, who lived at t fame time with Cicero, and was raiſed to Gl _ 

that Repute, that the Stu oe ET DO Ea eee 


the 8 of the XII. Tables, but the Perpetual Edits. e macnit ic 
The Perpetual Edict of Hadrian, compoſed Coun by oh alm, c. 14. 
A. 884', was another thing, It was from 3 Schminckii | 


3 2 t is therefore c Lex and Jus apa. On. 


| Cains, Furjus Anthanus, Pomponius, 9. 1. 42. 
Fragments of it have been ſearched Nos 25 


: 8 and reduced into a tolcrable Order by Gul, Renchinus, Ce. Need, e 3 


Quatuor 
* to be underſtood, as if no Magifirate bad his Edid, but he 8 
_— Theſe laſt * account of their Frequency and Diſtinction, and Add. Vas 


hey regarded Diſpoſition of general Law, are always under- 


Leewen ; 
flood by Jus Honorarium, if t nothing be expreſſed to reſtrain or diſtinguiſh 9 


ICrorum, 


| them, But We read of Conſuls' Edicts alſo, of Cenſors 5, Quacitors', a=d the Am- 
Tribunes' of the People, Priefts', Proconſuls', Dictators', and in a word, of the Carpe 
of all that exerciſed Juriſdiftion *, And now, as I promiſed, a Word or Juris Ci. 
two of the Edicts of the Aediles. OI 
Proponebant et Aediles Curules Ediftum de . caufi, quod et « — Jul, 
ipſum Juris Honorarii portio 91 7 | ran 


Euge J. 1.2.7. 


| © pag. 182. 


26. 5 PRAET ORS 'EDICTS. 
9 Plaut. Cap- $2 65 Euge Ediciones Aedilitias babet o. 


tiv. IV. 2. 43. 


„ Aedle bad Cognizance de omnibus rebus Promercalibus . oy a Con- 


LL currency with the Practor *, who commonly remitted the more minute 
ic. VII 


— Affairs to his Inſpection, (ach as the Market, the Aquaeducts, Common 


„ Cajac. vnn. Se wers, Shews, Roads, Streets, ks N abe. . n, 


Obſerv. 38. Weights and Meaſures, efc. 
Paul. 


Sentent. f. 1 5. 600 menſura Fus dicere, vaſe: minors . 
3 * pannoſus vacuis Aedilis Plubris . 
— 9 8 Italo quod howre ſupitius | 
+ Pers, I. Sat. Wen Heminas Arett Aedilis iniquas +. - EEE, 
130. 
Agreeable to this Practice, the Forger of the aue Diurns has this 
article of News, 


TITINIVS AED. PLEBIS MVLCTAVIT LANIOS. 


' 9 Inſcript. And, in | conformity to an old Cuſtom of repreſenting the Office of the 


bg Deceaſed upon his Monument, Fabretti 5 * given us the funeral In- 


8 of one of theſe Officers, 
£ e een 
| Po.. AEDILIS 
VETTIA. T. F. SECVNDA "4 
VXOR /FECIT 3 . 
with the Figure of a Buſhel and the Gaging Inſtrument, repreſented 5 
the bottom of it. | 


Theſe Edicts of the Acdiles were much of the ſame Nature with the 
„de R. R. Leges Cenſoriae, which We have conſidered. aboves, namely Precepts, or 


' 31 deOrat.cs. InjuntHons of their Office. And to theſe I would refer the Lex Oleae ven- 
See Varro de dendae mentioned by Cato 7, and the Manilianae venalium vendendurum 


e bo La s by Cicero d, poſſibly the {ſize of Proviſions. Though Others are of 
— - nb Ferent mind, hoſe erben I am not inclined to Gpote 9, 
" "Yanks large Remains of the Aedilitian Edicts are preſerved to us in the 
Digeſts, by the means of Julian, who incorporated them into his Perpe- 
tual Edict. See the Title De Aedilitio Ediefo. Dig. T0: XXI. Tit. 1. 


dap. g. 2 Il I. 38. 40. 41. 42. 


RESPONSA 


| RESPONSA ' PRVDENTVM. 


8 de W mee Reſponſe. 
Raevardus de Auctoritate Prudentum. 


Menag. Amaenit. J. C. Cap. 1 
| The Commentators upon q 
J. I. 2. 8. js 
D. f. 2.2.12. 
D. 1. 2. 2-47- 


5 HE Account in the Lan- Bols here in is deficient: We ought 
] to have been acquainted, U and how 


Imperatoribus. Et, | 
In the firſt Period they were little more than OPINIONS OF LAWYERS, 
upon Queſtions of Law. No Judge was tied down to their Deciſions : 
 ICtorum. Reſponſa et Decreta ſaepe ab Oratoribus dicendo evertuntur *. 1 


r ee and this Privilege lay open to as pro Sek. 
24. 


as liked it. 
introduced a new Practice. 'B his Appointment particular 
e ſelected for this purpoſe, : — eſtabliſhed by his Patent 
or Authority. By which means He greatly reduced the Number, gave a 


Credit to the Profeſſion, and ordered that their Opinions ſhould be | 
w in the Courts of Juſtice *. Foe 


The Origin of theſe was the Diſtinction of the Roman Citizens into Heineee- An- 


Patricians and Plebeians. Exactly in the fame manner, as the Athenian 2 . 


' Euwarpidas, or thoſe of a better Rank, were the Guardians and Proteftors 
of the lower fort, and had it in Charge, among other Things, youeus 


2 de Emde. , and to manage their civil Concerns 1: fo here , ion. Hatic. 


_ alſo, the Patricians having all the Knowledge of the Conſtitution, were to M. 10. 
take care of the People's Rights and private Intereſts, to give them their Plutarch. in 


Advice and Protection gratis, and were therefore called rA TRONI. The II. Ar. 
Others again owed them reciprocal Services, as, to redeem them from Lib. ii. Tit ais 
Captivity, to portion their Daughters, err. and were called L IENMTS !. And + Dion Hale. 


hence the Duty which a Client owed his Patron, was next to the filial 11.9. 
Duty, which was owing from Children to their Parents5. Plucarch. in 


And not only private People, but even Colleges and Companies, and 8 13. 


then 


. * Leges et. jura i rasri. 


foreign Cites had their Patrons, i. e. 1 r ee 


> — 


— 


. M. IVNII 
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= N 2p PRVDENTVM. 4 


1. yrs 
SABINYS | 


„ be E LEGE. IVLIA MVNICIPALI | 


PATRONVYS | 
” . * COLLEGI CENTONARIORVM | | 
DIR, | yy 4 2111 32 F914 
P- 485. | #5 
So We read - ©: 
ple lat PATRONVS COLLEG. DENDROPHORORYM.” 
* Id. 11. 17. ; —  FABRORVM. FE; ; 
91. 33. LENVNCVLOR VM? 
s tf NEGOTIATORES, OLSARL EX BAETICA PATRONO. 
In Procss of Time; what was meant for a Duty, became a 
Trade or Profeſſion. For as theſe were, in a manner, the only 
they ſerved others, beſides their own immediate 
: y Av > frm the Obſcurity o the XI. Tabb. 
be 5 which called led fer xs pn pay underſtanding Men, or the Diputatio Fors *, 


So that eee what We call Precedents or Reports, Res 
Judiaatae,  Reeeptum: Jus, Tus poſt multas variatianes receptum, tc. And 
to. this Practice we probably owe, in great meaſure, that moſt excellent 
Collection, which makes the laſt Title in the Pandects, ie Rog Four, | 
* theſe —— for Law chiefly and principally by Aequieſcence, in this 
they, come near to Cuſtom, and are therefore properly 2 
D. . ons: OP le fo venit . Yet it is held to be Pars Yuri þ , and as ſuch 
Emperor, and others, (as We have at the Head of 
177. e 9 abe . enumerated the Nee of the Roman- written 


ara Lux cent of tam cx en. ſentnti, quam 
te Verbs 5, | 
*D.t,2-4.5 e the Genus, of which i 
12.Above 78 a 

PAS: 145. From the Opinion which the People conceived of cheir Abilities, and 
from their Acquieſcence in theſe Determinations, it was that the Roman 

Law found a conſiderable Addition, by their explaining, illuſtrating, and 
ſupplying the old Law; and that We frequently read in the Books, 


10. 166 


„Gnvin de how much the Roman Syſtem i is made up, of what neither their nal 


Ortu et Progr. Tables, the Law of the Land, their Practors' Edicts, etc. knew any th 


1 of 7, 


Num | 


bar compleatly erer by the Conſtitutions + of Tien and Je. 
But during even the firſt Period; theſe 


a e e nt of thoſe La 


| And again, 


And now I am upon this Paſſage of Horace, i 
diſpleaſed to be told what is become of this Juris peritus, when at the 
Recital, a little below, He is ſunk into quite another Character: For after 


_ RESPONSA FRVDENTYM. „„ 
Dun permulta man. degibus nent « Nun ingeners 


Pleraque corrupta ac depravata ſunt. ieres omnes proper in 
mitaum Meafores in Tutorun: Patgfaur eſſe wolnerunt : Hi 
inuenerunt genera Tutorum,, qua Poteftate Muljerum oantinerentur. 
Sacra interire illi noluerunt : Horum ingenio Senes ad aye 
Sactendas interimendorum Jacrorum cauſa reperti ſunt *, . n 


Hence They, to be called. Furis duffares®, 4 Gai er , 
which Title co way Bay ny the foond Ne For the Au- 


which They 1 had to conſtitute Law, was the 0 
2 They firſt Net ed from Augufhes, which was revived by Hadrian, * 


>; 


.were called by the 2. 
"9 give che an Ont Turn And 
raculum totius Civitatis >, 


Name. of Re 


ations, a Dope pity Os Ch Tibullus 


me 3 net 39 ö 
Conſultent: : cuntti, Jama noftra A 


wil . — 


271 #142 17 


. Tims! prone ... 4 


, Mgricalam Jaudat urls Taxing N W 
Sub Galli cantum eber ubi mens, = 


21 
T 
4 4 


i Eris Tu, modo Miles, 
Mercator, Tu Canſut s modo, Nase: 


| bed 28, 


We grovem durs ren, ee Malte 
Perſdus hic cavro, 85. Nautaeque ee | 
. Audaces mare qui currunt [Mercator] — 


| Fh wilds had Tunessy by-contempla ag pg FuaRion of 
te Roman Lame, eee which ſeems 


26% : to 


«as 


*C, 2. 13. 23. 
WTF! 


*C.1.17.1. 
5.5 6.7. 10 
bu $.4 10.20. 
* de Orat. 


1 hats i 
de Legg: 3. 


| - $1. 4-97- 


> 3 * | 


71. Serm. I. 


9- 


5 Ibid. 5. 16. 
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— 
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to conſiſt in ATR in Lena, and cavzuro. Thus Tully 


N | | 
— te s ejus, a I Canter; et 
3 , * nn ns T 
Rp 


Nam.in Jure. cavere, 1 argue bs Seientiay ger xv. 
aſſe quam  Phrinis,'wehemencer ff ad "per qugendar fete. er ad 
II. de Offic. 3 angy 4 
And therefore as He i is often called consvurvs, foi is He ſometimes 
-, moreover called c Av x. 
In Leguleius cautus at acutus, Pr aue. CAYTOR | 


S de Orae. © ' Formularum, Auceps Syllabarum *. 


| Where other Editions have Aucbbr, and fore with Oliver, gies Cit | 
; 0 Henn dach F. Ege as hel that I had it ſuggeſted b 
RR uch Pa as theſe, it ſugge y a inge 
nious Gentleman of this Profeſſion, that this might be the N. which 
Horace would expreſs his Lawyer alſo: 


Perfidus bic cAvTrox 


Which T have wich my Renee ; who will permit me only, v u a this Hint, 
to lay before him ſome inftances of the great Propriety which technical 
Words RESPONDERE and CAVERE carry with them in the Roman Law. 
Paſſages which will both ſerve to illuſtrate this Section, and ſupport this 
Conjecture. Some of theſe We have juſt now ſeen. _ 

Thus, when Cicero writes to his Friend L. Valerius, a Roman Lawyer, | 
in alluſion to his Profeſſion, he has theſe Words: 


RQuanquam qui bine veniunt, partim Te ſuperbum eſſe Aar, quod 


21, Fam, 10: nibil reſpondeas, partim contumelioſum, quod mate Teſpondeas? © 


And when He recommends him to Appius Pulcher, He writes with the 
fame Allufion: | 


L. Valerium ICtum valle tibi N fed ita etiam, fi non off 


2m. Fam. 8 tus. Melius enim ei cavere volo, quam 2 aliis ſolet *, 


Euvery one knows the Merit and Character of Trebatius, who knows 
any thing of the Roman Law. It is to Him, that Tully addreſſes himſelf 

5 VU. Fam. 6. in theſe Words: 
Tu, qui ceteris cavere . in Tn 2 Eſedari decipiarie, | 

caveto. 


235 Cicero addrefling his Topica to the ſame Ph writes thus: 


Non potui igitur Tibi, ſaepius boc roganti, et tamen verenti ne mibi 
nw es ( facile enim * „ debere diutius, ne 75 Faris 


Interpreti 
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| Interpret ; viderctur injuria, Blei cam Tumibnejqu mult 
— om — . ne, 1 a anne enn * 
rams eK pee to pete, 32 e 
I like manner 0e e wrt 
85 r SSR . 


| And ren, 8 
ä E. uem bominem i inveniemus ad eam rem utilem? EP. He erit 
-. optimmus : 
5 Am cavere refle, Jura ui Le- tener. 1 9 
|  Again®, | buns ao 


Nui cavet ne deci. jatur, vix eavet, eee Do 13 b 
Etiam cum caviſſe ratus eft, ſaepe is Cautor captus . 


— I would willingly pr 1 icy Rank will ns 
with the Paſſage in „ at his leiſure, 


K Tu 2 25 note, ut tuis Ceres reſpondeas, Ih 
iles] ut eo, quo intendit, mature cum exercitu at. Te 


Galli: illum Buccinarum cantus exſuſcitat. Tu Actionem in- 
ALituis: Ille aciem inſtruit. Tu caves ne tui en Ile, ne 
urbes aut caſtra capiant ut. 1 , 
To doſe this Section: Havin obſerved ſomething of the b meg Le: 
of the Term xESPONDERE, and the Proptiety of CaveRE; pee me add + 
a Word or two upon the Title PRVDENTES. We have ſen formerly * 66. 
an Endeavour of the ancient Lawyers to unite their Profeſſion with | 
Study of „ And N N . mo: them this 
— 5 Mg Gerd — . aun £78 Tay Ou, , e 
dagen op, ü TEN KAAOTMENHN TON, ra, Po 
221 dun gryra near, Y -APABTHPION: EYNEEIN, earerydeupucs ar- 
roman 2 diagagerros, WT Weg wiper iy ir Grzdoxns e ? EoAwvor, uy : 
0k llera rabra Hal Hakarres rtv, 2 pPETAYEYOVTEG GAWO rf | 
pal Ecco ry derer EW rg AGYEG, co po eU * — in 
In this Quotation from Plutarch, We ſee a Succeſſio Prudentum, a School init. 
of of Philoſophers founded by Solon: in the Manner and upon the Plan of 


* ' Mnefiphil Fuiſſe aſſeclam. Fuit hic non Orater, neque ex ſetta worm 6p ona guos Phyſices ; 
nominant, verum eam quam Sapientiam vocabant, quae ſcientia erat Reip. gerendae, et 
prudentia negocioſa, a eft, et tenuit velut ſeeram ex ſucceſſione Solonis, quam ſequentes 
cum artibus confudernnt che et ab attu rerum FRG meditationem ad verba, unde 


Sephits fant opelat, _ Sa 


; rs 7 at 2 —— 
, 
. 
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the ancient Philoſophy, which branched bomecimes into foveral Hereſys 
(T am not uſing” the Word mne ) under their veſpective Leaders. 
The Sefae ICtorum, as I may call them, or Followers of 2 Ma- 
lers in the Law, were better Known about the age of ITED the 
Turiſprudewtia, Ramona. was divided into Sabiniones and. 
: 12 c in is 205 Subject of a very elegant Treatiſe of Gotfr. Ma 
apf. 1528. 8. 1 _ _— on = had © its 883 . 
o vn. N. H. Followers. In Phyſic it is Fin — —olhng's 
%%% Galen. in the ee pen Tee School, 
the School of Ariftarchus, of Ariſftophanes, of Callimachuy, and Crates : 
Among the Moderne Gruter and Lambin have their ſeparate Intereſts, and 
7 Cent n, it ſeems to have been the Wiſh of Liphus, Ft. exuriatur abquands Sefa | 
_ Miſcell. Criticorum Ligſana. = 
- But to return. The Waben Lawyers have almoſt engrolled the IP | 
Sapientia, as a Characteriſtic, 


Offic.11.Add. C. Laelius, 15 gui Sapiens uſurpatur *. 


be Amicit. Sun Ma Laeli — Sed exi i mare debes, omnium 2 in te 


jectos: unum Te Sapientem er appellant et extlimant. np then 
hoc mods M. Catoni. Scimus L. Atilium apud Patres noftros appella- 


| 8 1 Sed uterque alio quodam mods.” Ati kus, quia 
2% 00 va ret rneF oe rrdl Cato, quia waltarum rerum 


2 multaque ejus et in Senatu et in Foro vel proviſa pru- 
_ 9 Nd acta qr” eb. vel reſponſa acute ferebantur : - 
NGF | quaſi cognomen jam habehat in ſeneffute Sapicntis. 


Add. iv. ver-: 2 e ee "Hud ſemper memento: 5 03: 

: Ceo Tre D H fi fapiens prodeſſe non quit, nequidguam Gp, | 
batio yh. Er ab ipfe cautis ICtis enrum Sapientiam compilavit *. 
Pro Muren. dCi enim Tibi lar non gratificer, eis, procfertim: aus bis temps- 


3 e ribus Audacia pro re liceat uti 3. 
1000. 1. Fam. In like manner, as the 8 of this Profeſſion degenerated into 
10, Effrontery, according to this laſt Paſſage of July, ſo in Proceſs of Time, 


did their CAVERE- into CAVILLARI, which We are afluced from the 


| 1 beſt n is the A nt of that — 


CAVILLATIO, 


IMPERIAL 


A * n 1 4 FY + — 45 2X I 14 „ FAY 2 
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IMPERIAL CONSTITVTIONS. | 
ene, Placita, Jec . eta, 4, 0 n 
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ER > gra Reno oe wet Sn ras. 
| Monarchy, nor rnd ting nv WWer Weak. 

ing to, aud has J illaſtratad. 
The Roman Hiſtory down to dhe Perial is foll of Fadens and Bir. 
A e between the two contending Parties, Patricians and 
till at laſt by too great a Defire of oglwging facie Liberties, 


they loſt them, where they leaſt exſpeRed ĩt. 
WY evo ede e orat, quam uf ab Pio re- 


The Cha in order to e the ran 
into the hands of defighin g Men, . and very. ore Teen 
of molt unbounded Ambition, of which the 
riod afforded a very plentifuf Harveſt. No one can doubt of the Truth 
of this, who bas heard N 17 705 ere er. Faq 
Catiline, Craſſus, Pompey, idus tony; 

Got, Croſs, Fo who cloſed the Scene, 3 an — G L. 
berty of Rome, Ofavius, afterwards better, known by the Name of of 
AVGVSTVS CAESAR. 
As the People liſted under Leaders of different Views, .and different In- 
tereſts, it followed, that theſe Leaders availed themſelves of the Powers ; 
iven them by one Part and of the Advantages they gained by the Re- 
uction of the other. Tilt at laſt, the Conquering Faction, together with. 
the Conquered, fell a Prey to the Ambition of that Man, by whoſe. 
Counſel, and under whoſe Conduct, they had ſucceeded. | 

Julius was the firſt, who carried this Point to any Degree of Sovereign- 
ty. He aſſumed, upon this, the Name of pPERPETVAL DICTATOR.. 
Dictator was 2 Name unpopular enough of itſelf: And Aren 
nothing to the Reliſh, And to this rc He owed his. Run. 


His | 


ealth at this Pe- 


444% win consrrryrioxs 
| | Lis K apd Seger after hayi cleared his way, to Empire, by 
geting aol cb Ras os Power Gch Thhes portined fore Um- 

Title of TRIVMVIRI REIP. CONSTITVENDAE CAVSA) made 

ru ſole Maſter of his Country, and delivered a new kind of Goyern- 


ment to his Succefſors. The Nature of which We will- — after 
- having premiſed theſe Words of Tacitus. 


Bruto et Caſſio caefis, Pre am publica arma. Pompeius Siciliam 
oppreſſus, exutoque Lepido, interfetto Antonio, ne Fultanis qui dem 
—_— mfi Caeſar dux relig iquus. Pofito Triumviri nomine, Con- 
ſulem ſe ferens, et ad tuendam' plebem Tribunicio jure contentum : 
ubi Militem donis, Populum: annena, | cunfos dulcedine ocii pellexit, 
| #nſurgere paulatim, munia Senatus, _ Magiftratuum, Legum in ſe 
trabere, nullo adverſante, cum fereciſſimi per acies aut 4) qo 
ceci diſſens, ceteri Nobilium, quanto quis ſervitio promptior, 
hs et bonoribus extollerentur : om en RP 
*1. Annal.2. - | quam tera et periculoſa mallent +. +7 
The new Government was ſomething dere Milit Torn. The Tels, 
IMPERATOR, which Julius had alſo > made uſe of before Him, did not 
put them in mind of Loſs of their Liberty but the Succeſs of their 
Arms. A Nation of Soldiers, a P Alben, did not — 
him an Appellation they had compli ted him with fo often f nor 
could they at once diſcern an e | | 
Gravina trifles, when He imagines that the Caeſars took the Title Im- 
| | ferator for any other reaſon or becauſe the Term Imperare was ſofter 
De Romano than Fubere: and indeed He ſeems to be aſhamed of his Obſervation 5. 
Imperio$ 5-6. Auguſtus, to obviate all es of being ual, or rather of ap- 
peariog ſo, took care to have his Power renewed to him from Time to 
ime : and managed with that Addreſs (as He was perhaps the greateſt 
Diſſembler the World ever ward, that He never appeared to ſeek it for 
his own fake, but always preſſed by the People or Senate to take the 
Weight upon him for theirs. 
| To this is owing what We ſo e meet with in Medals, the De- | 
cennalia of the Roman Emperors : who, though created for Life, cele- 


brated the Renewal of the 88 Power, at ten Years end, in imitation ” 


Kew gr Caſſius of this Practice of Augustus. 
” The Emperor alſo was called. PRINCEPS; a Name not fo near to 
Royalty, as it is at this Day. 
| Non Regno, neque Dickatura, ſed Principis nomine confliturom | 
Tack. 1. An- ERempublicam. | 
bet This Word had been in uſe-under'the Republic, as in the caſe of Prin- 


ceps Senatus. So that the Emperor was e roy. 2 
Firft Man in the City. 222 5 
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80 Tiberius,, according to Dion Caffius, was uſed to fay, that He was 
Dae Ser vorum, Imperator Militum, Ceferorum W i. e. 


Civium »Lvn. * 
Ovid to Romulus, upon YE 


Tu Domini nomen, Principis Ile tenet . 14 7 731. Faſt, 162. 


PATER PATRIAE was another Appellation. 


Necepit Julius praenomen Imperatoris, cognomen Patris Patriae *. Soeton. ia 


Jul. $76. 

This Title had been given to Tully in the Affair of Catiline. And it was 
meant by the Empergrs to expreſs an Authority, but an affectionate one: 
and to put themſelves in mind, how much the Republic was their Con- 
cern, and how dear it ought to be to them. 3 my 
But all theſe Titles carried with them but little of Juriſdi&ion. Power 
followed Office. Therefore with Tacitus, Munia Magiftratuum in ſe tra- 
hebat. He was accordingly Co roco — P. M. —_— rib. Pot. — Cenſor, 
and, in ſhort, every thing He h a mind to, or was ſerviceable to his Pur- 


ec Z 
| 4 of this new Government the Romans were fond 
their old one, not as aboliſhed, but as protected, and 
_— to — Wk the ancient Form till reſiding 1 in their ſeveral Ma- 
Sünde, which were now held by their Prince per Saturam. 


This took off from the Rigor of being governed by a fingle Man. His » as 


Commands were not conſidered as the abſolute Will of a particular Perſon, Dion Caſſius. 


but as the Acts of diverſe Magiſtrates in conjunction. Pig Lib. I. 


Auguſtus took the consvLATE, ſometimes to himſelf, ſometimes i in art * 1. 


Partnerſhip: Sometimes for a ſhort Seaſon, and ſometimes for a longer Ti Tit. 35. 
Period, as beſt ſuited his Purpoſe, and his Politics 9. | Officio 

The Emperor was PROCONSVL, and that perpetual. This gave him a * | 
Joriſdiction, wherever He went, and raiſed his Authority very high*. Yet Nianflr 


Magifirat. 


it appears but rarely among his Titles in Inſcriptions, etc. which ſeveral 22 5. 259. 


have endeavoured to account for *. ſeq 
B e PONTIFEX MAxluvs He t himſelf at the Head of all ravis. de 


Morum?, obably becauſe Pompey had declined taking the old one. His Din Cai 


Succeſſors had no Scruple with the Title of Cenſor. LIV. 10. 
The TRIBVNITIA POTESTAS was very agreeable upon account of its Non late 


Weight and Authority: again, becauſe it put him at the Head of the oY N 


Commons: and laſtly, becauſe it added ſome Security to his Perſon. . C. 12. 1. 8. 
POTEST AS, the Power of the Office, not the Office itſelf; like putting it 2 
into Commiſſion. For the ſupreme Magiſtrate was ſuppoſed to be a Patri- c * 


IN DER ino. 


cian, 3 He _ happen _ be a Plebeian +. | 3 Capitolin. in 
f | | 
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5 Sveton. in 


Jul. $ 41. 


. *1d. ia Au- 


guſt. 5 40. 


7 Tacit XII. 
Annal. 26. 
I. Hiſt. 15. 


Noodt. I. Ob- 
ſerv. 3. 
Id. ad D. Lib. 


I. Tit. 7. De 


Adoptionibus. 


Dion Caſ- 
ſius LIX. . 


Noodt. T. II. 


pag. 8. 
III. Annal. 


28. 


IMPERIAL CONSTITVTIONS ® 
' VNDER nis new Form of Government, the Leges and Plebiſcita were 
for ſome time allowed to be enacted: Theſe being ſo many Yeſtigia mo. 


rientis Libertatis, as Tacitus calls them; and Auguſtus _ too much a 


Politician to forget, that ſudden Changes are always dangerous. The Co- 
mitia, or the People's Right of making Laws, were e after the 
Republic, both by Julius and Auguſtus. | | 


Comitia cum Popub partitus ef 5, 
Cmitiorum priſtinum Jus reduxit . 


That is, the Form was kept up by theſe two Prints and the People had 
the cold Compliment of ia what the Emperor was willing to have 
eſtabliſhed for Law. The many Laws called Julia, which were cnaQed 
under Auguſtus, and at his Promotion, are an nſtance of this. Under this 
Period alfo were the Lex Fufa-Caninia, Atha-Sentia, Papia- Poppaca; 
under Tiberius, Funia-Nerbana : and ſomething like it under us and 
Galba, chiefly in regard to A „ or rather, Arrogation l. 
The Comitia were reſtored to the People b Caligula, but bon re- 
ſumed s. And there are alſo ſome Inſtances of the People's Conſent being 
formally aſked long after Tiberius 9. 7 | 

Yet for all this, the Roman Legiſlation at this Juncture took a new 
Face: and Law became abſolutely the Breath of the Emperor. For now 
He had gained his Point, and according to Tacitus, 

Sexto demum Conſularu [A. V. C. 72 5. ] Potentiae fecarus — A; jura 
gqueis pace et principe uteremur. 


Thus was a final Period put to the Leger and Plebiſcita, to all effeQual 


Purpoſes, and no more is heard of - ens, in the Roman Hiſtory. And this 
conducts me to conſider that which came in their room, and what 5 


5 miſed formerly to conſider, and in this Flace, vg. 


*D.'f. . 


Z CT x: 14. 3. 


The Second Period of the 


SEN ATVS CON SVLTA. 


And of this Aera muſt the Emperor and Pomponius be 3 3 
when they give their Account of the antient SCea. This Revolution o 
Law gave occaſion to the well known ſaying of Vipian”®, 


Non ambigitur Senatum Jus facere poſſe. 7 2 
The Will and Pleaſure of the Emperor was age known two ways : 
either mediante Senatu, or fine Senatu. 


Leges ut generales ab omnibus ee in pofterum obſerventur, 
guae vel miſſae a Nobis ad venerabilem Caetum [i. e. Senatum] 
OR ATIONE conduntur, vel inſerta EDICT1 vocabulo nuncupantur 3. 


/ . 
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It was upon the Suggeſtion of Maecenas*, that 
_ pleaſure through the Channel of the Roman Senate. The Meafore was ne 
D0pular enough: Ta xowa Hege dionerodas 5, * | r gon 
Thus We come by the SCrum Silamamum, and Statilianum, nen tat , aj . 
Emperor: which took their names, the Former from C. Junius Sil. nus, Obſerv. 15. 
C.. — 1 1 85 the Other from 7. Statilius Taurus, who ſuceeded the 
next Vear. 

Though this Scheme was begun by Auguſtus, it was ed by his 

Succeſſor, Of whom 1 er is no E if 1. Annal. 15. 


He had been the Projector. 
Tum primum e Gaye Comitia ad Patres PSS . Nam ad 
eam diem, etfi potiſima arbitrio Principis, quaedam tamen fludiis 
Tribuum "47 ant. 3 e K Jus queſius eft, a 
inani rumore. 


This Stroke of Policy was not 1 by Suetonius*, who re- · in Tiber 
marks what Court the Emperor paid to the Senate. However it muſt not 5 79, 30. 
be imagined, that the Emperor left them to exerciſe the Right of making 
_ o eorum arbitrio. The Method was to lay before them the Plea- 
the Prince, which was then Wren oy he Senate, and ſo became » Gothoff. ad 


Le fe the Frames 3 5 . 
Conſules relationem incipere non ooh, ignaro Principe, perſeri here 
tamen conſenſum Senatus : ille an i Auer n feret*. » Tacit. Tin. 
Annal. 25. 
The Proceſs was thus: 


oy r firſt addreſſed the Senate by his Oration; ene his 
| ence, in many Places, where mention 1s made of a SCtum, 
it is K added, that the — * by an Oration made in the Senate, Auctor 
fuit Senatus cenſendi, or, effecit ut Senatus cenſeret. It is for this Reaſon, — | 
that SCta are ſometimes very properly called Jura Orationibus Principum a. I. 30. 
conſtituta: And, like the Preambles to our Acts of Parliament, the Lawyers & 
often made uſe of them to explain the Cum by. to de Oratt. - 
Of theſe Orations (concerning which I refer my Reader to two good Prindpum in 
Authors? for farther Satisfaction) there is much mention, and ſome Re- e — | 
mains, in Antiquity. The Oration of Auguſtus ad ſuadendam Legem 12. 
Papian was of another Sort, ſomething of Which We have ſeen above. Pag. 190. 
There is now extant at. Lyons an Oration of Claudius, de ſupplendo Senatu o. 
ex Nationibus exteris. It is to be ſeen in Gruter *, and is a very valuable . 1 
Er Nothing more of this kind that I know of, is come down to — 23. 2. 16. 
us any way perfect. But of the Orations of Marc. Antoninus, of Commodus, 23. 3.20. 


everus, Caracalla, etc. there are * Veftigia | in the Books of Roman — 3 + 3. 


Law "34 | —24-1. 32. 
| 5 — 27. 9. 1. 
„ „ = x Briſſonius I. 
* Publica publice adminiftrar.. 8 2 | . Antiqq. 6. 


12 N 7 Theſe 


| his Dion Caffiuse | 
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* Au Theſe Orations were recited chiefly by the Emperor: -himſelf in Perſon, - 
FS. low api ye-FMillds 5+ Aber ell, ſays my Author; this Office de- 
1 volved upon the Quaeſtor. I doubt the Accuracy of this Account. For 1 
Dion Caſſius find the Quaeſtor employed in this very Buſineſs, as high as the Age of 
LIV.25 Auguſtus in two very conſiderable Hiſtorians”. And indeed by a Paſſage 
*in Nerone, in Sueroniuss, it appears to have been for ſome continuance the proper Fun- 


$15 ction of this Officer to read in Senate, what the Lops ahers did not chooſe | 
* Dig. Lib to pronounce himſelf. - 

Cod. Lib. 1. De quibuſdam rebus rationes ad Copntarn miſſas, practerito Quaeſtris 
e officio, per Conſulem plerumgue recitabat. 


| Quaeſtors. The Quaeſtor formerly had the Finances for his Department. But his 3 
C. 2. 23. vit. Office ſhifting under the Emperors, we find him ab intimis Comſfiliis, the 


Van. Mouth of the Sovereign, of great Rank, and very high in the Admini- 


Biſſon. I. An- ſtration 9, Hence He is called in the Law-Books, etc. Juſtitiae et Legum 


riqgg. #7- , - Guftos —— Os Imperatoris Armarium Legum — Mira Abyobirne 
AF © Cuſtos Legum et Famae publicae. e 
2 Summe Magiſtratuum, Procerum decus, Arbiter Orbis, | 

Aug. II. is. Principis auſpicio leges et Jura gubernans, - | 

e Caſio. Fuſtitiae vindex *,——— 

dor. I. Var.12. 


* Coripp. Pa- There are many Inſtances 4 the Digniy of this Office, m ?u; executed 
— —— it under his Father 3. Hadrian (who was a Scholar and a Lawyer, and com- 

lorem. poſed the Orations, as Sable other Quaeſtors did) under his Uncle 
3 $6. Trajan. And when particular People were complimented with this 

partian. in 
Hadrian. init. Function, either during a Vacancy, or for a Mark of extraordinary Re- 
ſpect, We ſee them expreſs their Senſe of the Honour in a very high ſtrain 

of Language: 2 

| Conteflare apud invittos n gaudium meum, qui bumanae voci 

divinas literas crediderunt, quorum victorias ex mei oris promptua- 

rio Senatus audivit, cum mihi a yen afternis has 

Symmach 1. concilio Fenn: deegereter Oratios. 5 | 


8 Iuo proceed: | 
*D.2.15.8.pr Upon the Oration of the Prince was ome the Decree of th Senate, 


— 3. 2 16. and was generally affixed to it. So that they made Law together. Hence 
—23.2.43-10 it is, that the ſame thing is ſometimes aſcribed to the Oration of the 
DG * Prince, and ſometimes to the Decree of the Senate indifferently . | 


— 38. 17.9. The next and laſt Proceſs in theſe SCta was, that the Emperor by an © 
D. 5-3-20- EDICT or Proclamation ordered to be obſerved as Law, what the Senate 


Tit. 1. p. 13. to their own Province or Turilliion, Thus Au . as Cos. Procos. 
Brifſon. 1. An- Tribune, General, Pontifex, Cenſor, etc. * He "publiſhed 1 his ſeveral 
5 16. Edicts, did /#o Mogiftrats Jung. 


But 


VTIONS. * 
But when the Power of the Emperor came to be well eſtalihed, they 
found, that though: this Intervention of the Senate was pwn e ar enough, 

they could however do ſufficiently well without it. Accordingly they over- 


leaped the middle Step, and, incon/ulto Senatu, began with-the:gD1cT at 
once, as a much ſhorter way. This Period of Roman Lay is generally 
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5 fixed with Hadrian, and not without reaſon, The Law under him ſuffer d 


a very conſiderable Revolution *. . And though We read of ſome few SCTA : ge * 
after this time (as for inſtance, beſides the SC tum Fulianum, Apronianum, Pag. 14 15. 
Tertullianum under that Emperor, the Orphitianum under M. Antoninus, and 

ſomething alſo under Theodofius and Yalentinian *), and ſome few gpicts *C-1-14- 3. 
before it (I place them in the Margin in order of time): However I ob- 4365 | 
| ſerve, that this was the principal Date or Epocha of this kind of Law, — 30. 5. 4. 6. 
which will not be much diſturbed or contradicted by a few ineffectual — 43. 3. 2. 
Inſtances on either fide. Indeed the Scia kept up their Being, ſuch as it .. '5: oo 
Was, but little Authority with it, down as far as Fuftinian® ," 3 but under A 8 7 
Leo were ſunk into Nothing 3. HET 1 3 3 


HAVING thus taken a formal Leave of SCta, We are led to Ede: 7 
which I was juſt now conſidering as the Sanction or final Part of a SCtum, 
oy A a Figure of Lyporial Rhetoric, they came to ſand for the Whole. 


"TOE TE 


Eaic i in the Roman Laws is a general Word, and ſtands divided into 88 
EPISTOLAE,  - af 
DECRETA, and s 135 


: E EDICTA, properly ſo called. 
The Firſt and Second are Law at the Inſtance of Parties, and at the 


| | Sollicitation of others: The Third proceeds ex mero motu Imperatoris. 


Si ve eas Motus ſpontaneus ingeſſerit, fur Precatio, « vel Lis nota, _ ** 


Legis occafionem poftulaverit 5. 
Quodcungue Imperator per Epiſtolam conſtituit, vel Coppolcen decre- "12. 6. 
8 15 


vit, „ wel Edicto praecepit, Legem eſſe _ 1 a. D. 1. 4 


I. EPISTOLAE, 


Or Reſeript of the Emperor. By theſe He gave anſwer de Jure — 
verſo, when He was applied to for his Judgment and Deciſion, both at 
Home, and from the Provinces. And theſe nl up the greateſt Part of 
the Code, which is little more than a Collection of this kind of Imperial 
Law; but Law, diſpenſed ſometimes with ſuch fignal Partiality, that Ma-. 
crinus, one of the er had a e 45 to ſtrip all his e german £4 
Reſeripts of their Authority. - 
V1 


ants 
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Fuit in Jure non incallidus, adeo ut fatuiſſet onmia Reſeripta a veterum 
Principum tollere, ut Jure, non Reſcriptis, ageretur, nefas eſſe dicens 
leges videri Commudi et Caracalli, er bominum imperitorum volun- 


. * Capitolio.in fates, quum Trajanus nunquam libellis reſponderit, ne ad alias cauſas 


vita. e. em- Jacta preferrentur, quae ad gratiam compofita viderentur”. . 


*D.19.2.19. The Application made to the Emperor was alas vel Libelle* : 
8 ſupplices, Elle alſo Prece. 15 150 * 


Nuaeftio omms ex precibus os: eblatis ad 72 ee, | 


9 Symmach.X. - pertinebat ?. 

+ 0-485 Ty Per Epiſtolam quaſi Regem adiri eum aunt *, 

_ 3 "There is a whole Title in the Code* to regulate theſe e 
Tit.xix DE PRECIBVS IMPERATORI OFFERENDIS ET DE 


QVIBVS REBVS SVPPLICARE LICEAT VEL NOW. 


There are Inſtances of theſe Petitions (the Greek Lawyers call them 
Atwoug) with the Anſwers now extant. 


 Afiuwois Eudaltaovog Nacopundwws Tg;  AvTcvivey Bact. Ks Bard 


Ayrovive, ya paryiey v Womrasles i & Ty 1 Trang, aner een | 


erte, Twy ræg KuxAcdzs vos older. AvTwvivos rer Eu i iv. 
Eyw 2 ro fa x go, 0 ce bello rue gadacenc. 15 2 run Podion 
g 0 TW vaurgaß, ev olg teiric r inerigar aur vlog iv rr 
ure d aurTo — 0 geb ral og Abyugog iu ee. 14 e » DEPRECATIO 
EVDAEMONIS NICOMEDIENSIS AD ANTONINYVM IMPERA- 
TOREM. Domine Imperator Antonine, naufragium in Italia faci- 
entes direpti ſumus a Publicanis Cycladas inſulas habitantibus. x- 
SPONDIT ANTONINVS EVDAEMONI. Ego quidem mundi Do- 
minus, Lex autem maris. Lege id Rhodia, quae de rebus nauticis 
| | 28 eſt, judicetur, quatenus nulla noſtrarum * adverſatur. 
3 D. 14- 2.9. Hoc idem Divus quoque Auguſtus judicauit 3. 
* Gruter. Briſſonius has given us what follows from a Marble +. 


DCVII, 1. 
_ EXEPLV LIBELLI DATI. 


CVM ANTE HOS DIES COIVGEM ET FILIVM 
AMISERIM ET PRESSVS NECESSITATE CORPORA 
EORVM FICTILI SARCOFAGO COMMENDAVE 

RIM DONIQVIES LOCVS QVEM EMERAM AEDI 
FICARETVR VIA FLAMINIA INTER MILIAR. II. 
ET III. EVNTIBVS AB VRBE PARTE LAEVA CV 
STODIA MONVMENTI FLA. THVMELES A MESO 
LO M. SELI ORCILI ROGO DOMINE PERMIT 
TAS MIHI IN EODEM LOCO IN MARMOREO SAR 
COFAGO QVEM MIHI MODO COMPARAYI EA 


COR- 
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ESSE DESIER PARITER CVM EIS PONAR. 


 FERETRVM FIERI PLACET. IVBENTIVS CELSVS 

PROMAGISTER SVBSCRIPSI III. NON. 

NOEMB. ANTIO POLIONE ET OPIMIANO . - 

KOS. ORDINARIS SEVERO ET SABINIANO 
Though This has ſomething of the Form of a Petition, and an Impe- 
rial Reſcript, it is perhaps rather an AIP of a priyate Nature, as 
This alſo, which follows, is ſtill more fo:  _ 
C. IVLIVS CANDI 

DVS LIB. SAMIARIS ©. 

_ QVINTIANVS SALVTEM. 


 CVM PETIERITIS. A ME 
VT SI CVI QVID VESTRVM 
HVMANITVS ACCIDERIT 
Is IN. LOCVM QvI EST IN 
FVNDO AESCHINIANO MEO 
INTRANTIBVS A VIA PARTE 
LAEVA A MONVMENTO TES 
| TACIO PER LONGITVDINEM 1 
PEDVM CLXXV LATITVDIN © | 
A MACERIA INTRORVRSVS 
PEDVM XXV INFERATVR 
1 IVS CONCEDERE ME 
HAC EPISTVLA NOTVM | 
_ VOBIS FACIO BENE VALERE 
: vos CVPIO. 
DATA XIII K. IVLIAS IN HORTIS 
STATILIAE MAXIMAE _ | 
- CEIONIO COMMODO Fre 2 *Gruter.. 
__ eivica PoMetlano 1 ran 
This Practice of conſulting the Emperor upon nice and difficult Caſes, 
with the Return of his Opinion, is to be ſeen more diſtinctly in the Cor- 
reſpondence which is come down to us of Pliny and Trajan: and it is 
moreover exemplified in a pretty Hiſtory recorded of Atticus, the Father 
of Herodes Atticus, by Phileſtratus. _ Ei 


* 
Arrix dn 


7 1 Cor.VI 
31. 


Philoſtrat. II. 


de Vitis So- 
phiſtar. 2. 


juriſpruden- 
tia Ante j uſti- 
nianea, to- 
wards the 
end. 


2 Biblioth. Gr. 


Tom. XII. 


pag · 514. 
3 Philoftrat. 
Epift. 1. 
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| Array — Hgada marigs & mute i Tu, — 52x avidube dury | 


Inoavgs XG Lee ae aν⁰ν , e * Tay oled, at wg 17 9 LT OG 
exexTHTo. Ov dx piyebos RE AAA þ Tagnxops Vevopeavcr, 77 


. Tgos Toy aurora raga gon, woe | Euxcesguaryy. © * ®yoavger, 60 i Gar, Nb, | 


ew rig eur eirtag db,. Ti y LE aur KEAUELG 'Y % 0 Auro 


| agelrog, (Negsas de 3 N Tore). « Vow, 495, . „e. >: Te ge 


ATTRE E's TIS e evAcbeing uber; £21 vella reg ure uro 
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©, SCRE. 


"ii Tranſlator here has not done Juſtice to his Author. He ſhould have 
been more attentive to the Delicacy of the Paſſage, and the Words de 


and Tapxyps: Vere and —_— For fo the Roman Writers in general, as 
well as the Roman Lawyers N between zum and abuſum, that 
the former ſhall ſignify Behne e Vſufru#, 4 a Jus vtendi fruendi, 


ſalva rei ſubſtantia, the other a Right over the Subſtance itſelf. Which, - 


with ſomething more that T haye obſerved upon this particular, ma 
day ſerve to clear up more  effectually a Paſſage in St. Paul, who diſtin 


| guiſhes between Tz; 765 bf PTA and Tg; Alert Both ; 
1. which ſome Tranſlators render —— vente. _ 


To theſe Petitions, or Libelli ſupplices, the Emperor anſwers per E- 


piſtolam et Subſeriptionem, as Vipian expreſſes it“, i.e. yr Epiftolam a ſe fub- 
. 1. 41. ſcriptam : Ev did quod, like that of Fuvenal?, 
9 VI.Sat. 84. 


Prodigia et mores vrbis damnante dee. i. e. mores prodigioſos. 


The Reſeripts of the Emperors Hadrian, Marcus Antoninus and Severus 
are celebrated above the reſt. Of the Former there is extant ſomething 


which looks like a Collection of Reſcripts or Opinions. We owe it to 


Daſitbeus a Grammarian. See Schultingius and Fabricius 2. It is recorded 
of Severus, that he drew up his Anſwers upon the beſt Advice, and with 
the aſſiſtance of his Lawyers; and of D. Marcus we read, 


Baca Ge 0 2 dre rte Meageos e 18 æuròg EMECEAAE* pos Yap To 1 * - 


uff rd Nu, Y To idpalon rd ius ivrrrumaſai Tor; yoappuan'®.T 
If this paſſage is to be underſtood of his public Reſcripts, and not rather 
of his 1 TER Correſpondence. 


* 


* Atticum — Herodis patrem non neglexit Fortuna — verum — ei ond immenſum 
in domorum aligua reconditum, quas prope Theatrum poſſidebat, Cujus qui magnitudine, 
metu magis quam gaudio plenus ad Imp. cpiſtolam ſcripfit, his verbis contextam, 'T heſaurum, 
Imperator, domi meae inveni, quid de eo fieri jubes? Imperator itaque ( Nerua autem re- 


| gnabat) Vtere, reſpondit, iis quae inveniſti. Cumgue Atticus in cadem metu perfifleret, ſcribe- 


retque modum T heſauri ſortem ſuam ſuperare; praeter modum ergo eo utere, ille reſpendit, 
quod fortuna tibi obtulit: tuum enim eſt. 

+ Ex Principibus vero Romanorum D. Marcus [enituit maxime] in his quae ipſe ſcripfit : 
Prater verba enim electa morum etiam ä quaedam et conflantia epi Nob ejus expreſſae}t. 


* 


Some 


 IMPERIAL CONSTITVTIONS. 

. Some Lawyers with a ſuper- abundant Accuracy have diſtinguiſhed Re- 
rips ino rany forts or kinds as here follows: | 
eee eee 
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Ef” Adnotationes 
= een, _ 2 r 1 ns. 
Conſulta atuum 0 | | 
Ad — e Pragmatic Santtiones". «D.22 = . 
| 15 81. 23.7. m. 


"WDREAETA.. 


, ” The hems in Court, or Decrees is Ie bis. ac- Ci. . 
cording to the Practice which ſtill prevails, were either 1x TERTOCVTORV, E. 
namely, ſuch as related to any point of incidental Law, that might turn D. 1.4.11. 
up in the Courſe of the Proceſs: or DEFINITIVE, via. ſuch as determined 

upon the Merits: of the Cauſe itſelf, and the whole Queſtion. | 

Auguſtus, according to Suetonius 9, often fat in Court to hear and de- 633. 


termine Cauſes, from Morning to Ev And ſo did Claudius 515. 
3 elaine m_ — theſe Judi Determinations is well ex- 2 ES N 
Plain ac. Gothofred®.,_ 5 
„ I Ro collectec the Decrees of the Emperors in fix Theod ds 
5 Books:. r | — 
4k m. EDICTA. 1 Above 
Qdicts are mere voluntary 8 Luae Motus pontaneus ingeſ- a 
fei. and directed to uſe. Which therefore ol moſt ftrictly _ 
univerſal Law, is called Lex Ediftalis +. 208 3.9.6. pr. ; 
As theſe are not returned in the way of Anſwer, they differ from Re- . 34.9. 18. 


C. 8. 10. 2. 


ſeripts: as they are not given in Judgement, in Juriſdictiane Contentioſa, Otto ad Ini. 


? 55 differ from Decrees : as N. are not founded upon Sollicitation, tut. pag. 41. 
1 differ from both. * Jac. Gotho- 
It is to be obſerved, that Jure Codicis, all the Emperor's De- 888 
crees were made Law, and called Oracula, Apices Sacri, Divalia Bene Mand. Frinc. 
| 2 Leges Aeternae, Publica Fura, etc. Yet, operly ſpeaking, Edits D. 48. 19. 35. 
not paſs for Law, unleſs Cuſtom and Prefcrivtion: had given them _— 
| that Power, or they had been confirmed by a SC tums. roo: MESS 
To Edids I would ſubjoyn MAN DATES, which are diſtinguiſhed ! 8 5 
only e mrs ee and ene. 


Perſons. * C. 
To theſe the fiſteenth Title of the firſt Book of the Code. geg t. 


The preciſe and original meaning of Mandates, is, Infirufions and Or- ad $6.1. e 


ders, commonly Private ones, ren by the Emperor to his Licutenants * 
and Officerss. © 


1 N whe theſe n e and n Conſtitutions. 
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324 IMPERIAL CONSTITV TIONS. 
| i 'To all theſe I add — Lov Few 2 eee ee. a diſtinct 
C. 1. 14.12. ies. For Interpretatio a : tutto?. A Emperor | 
id. 2 to diſtinguiſh Interpretation from the reſt, as not being included in 
any of the — ue Species. As alſo, between Leges condere and Ce in- 
terpretari. | 
.*C.1.14.2, The Power of Interpreting belonged to the Prince alone. 
19. Lite. Operior, quid Deliberatio Auguſta conflituat, cui fel fas ft de Kein. 
* Symmach. Di valibus Judicare 3, 
X. 40. 
"> Nos venerari potius, quam interpretari, Oracula divina ee 
_ CONSTITVTIONS are either os eee 
By Special are meant Privileg. 
Though theſe are called Special, becauſe they relate to one . 
yet in — ſenſe, they may be ſaid to be General, becauſe all Perſons are 
reſtrained by this Grant, from interrupting that Man, to whom the Privi- 
lege is granted, in the uſe and exerciſe of ii. 
au nlaeny oper Place of f to Privileges, hecauſe in abloluts 
N ey were more equent, than in . | 
For the Law of the XII Tabb. was | 
PRIVILEGIA NE IRROGANTOR, - 


Vetant Leges Sacratae, vetant * Tabulae, Lane privats , bunker 


Cie. pro 5. 
Domo. 517. irrogari 
Cie. de LL. Tum LL. fraccter; fimse — param altera Privilegia tallit — Majores 
2 d. lin Privilegium. "Quo ” ee, Cain Leg bar. vis 2 
Eder. Steph. i Scitum eft Fuſſumin omnes. 821 4 


"= age Doubtlek in conformity to the Conſtitution of Athens, and a Law of 
287.14. nal. Solon, viz, To make no Rule, but what took in all Men indifferently7. 
. Which was, and is, in all States, teme, e- =_— 
2 are Exceptions, ſomething granted extra ordinem. People o 
8 — 2 though ſparingly, confer a Frau Comitiis | 
* Cic. 11. de Centuriatis *. . 
_—_ Privilegium therefore is Lex Priva. For, as the Grammarians write, 


5 Veteres PRIVA, quae nos Singula 9, 


Add. Feſtus, They are either Real or Perſonal. Real are ſuch, as re granted to Cities, 
See be as Immunities, erc. or granted intuitu Ret vel Cauſae, nan Perſonae. Thus 
that Right which attends Executorſhips (not the Perſon of the Executor) 
Origg.18. Viz. Ante omne creditum deducendi DEE eas is called an, 
Bentl. _— and a Real one. | 
AP. v. 6. It is a Rule of Law 


See D. 0. Privilegia Cauſae, non Perſonce, ambulant cum Re”. 
90.77.68. and The manner of their paffing is well deſcribed; not to the Heirs, in ca- 
196. pacity of Heirs, but as Poſſeſſors Rei Privilegiatae. For Omnia Privilegia 


Kei conceſſa, cum Re * ad Poſſeſſores franſcunt, 
. Perſonal . 


IMPERIAL CONSTITVTIONS. = 435 


5 : r ona 


for their own Emolument : and not to deſcend*. Hue the common 24.1.6 

— Phraſes, upon Perſonal Privileges, 0 _ 5 ORD 
Cum Perſona moriuntur, or, extinguuntur. E 

Nen egrediuntur Perſonam,  _ 


Ad Heredes non tranſeunt . . 2 Ow 14. 


3 ERC Niſi benefi Princip noninatin de ea re 3 0 
cautum fit. 1 
Perſonal in are of three Sorts: 1 E W 
EEE „ | 8 D. 50.6.4. 
Indulgentia propter Meritum. As when the Prince grants to any Per- | 
ſion, 9 rmed by him, er ay oe og | 
Duty or Aſſeſſment. Theſe are more pr 1 kd 
ria5. They are alſo called Privata Pendels 1 Perſonalis Reſeripta”. 7, Adi Gather. 
es of this fort nay de i (i Ls (Hu ie ia. 2 
II. Jac. Gotho-— 


Si cui ſine Exemplo fabvenit, puts, cum Gratiam Delieti fect. Thus Ex- 3 
ecutions are ex Fure ordinario : But a Reſpite, or Reprieve is Privile- 228. 
gium, ſomething extra ordinem datum, an 9 to this __ Diſ- Theta - 
| poſition. | itin. mun. 
| In. 3 RY 7 = 5. cod. 
To underſtand the third Sort, obſerve, hat Privileges are not alorays on a 
the fair Side. Privilegia ſunt vel Fu vel Odigſa. Thus Paniſh- 
ments, extra Legem, or practer Legem, are to all purpoſes Provilegia. 
Such was the Law, the Lex Prius, brought by Pompey againſt Milo: and 
by Clodius againft Cicero d. | 1 
Lex eft Generale Fuſſum Populi aut Plebis, rogante Moagiftratu. Ea 
Defimtio ſi 2 fatta eft, neque de Imperio Cn. Pompeii, neque de 
 Reditu M. Ciceronis, neque de caede P. Clodii Quueſtio, neque alia id 
genus Populi Plebiſbe Juſſa, Leges vocari poſſunt. Nom ſunt enim 
generalia 75 uſſa, neque de Vniverſis Civibus, ſed de Singulis cancepta. 
Quocirca Privilegia potius vocari debent, gra Veteres Priva dixe- | 
runt, quae Nos Singula dicimus*. _ Sell. x. 20. 


ib on fraude coruidhes, legitimam poenam ſupergreſſus, ad Beftias 4 


mo veton. in 
's h a Claud. 5 14. 


D. 48. 19. 29. 
D. 1.6.2. 


og = 3: LES 


Los RE GI A. 


4: I. 2. 1 4 
. pr. 
x. 17. 1. 7. | 
Fac. Masocbii Epigrammata Atig. J. 2h page XII. 
Greuter. Inſcrips. CxLII. ; 

_ Guther. de Offic. Dom. og: I. 7 
 Gravina Origg. J. C. 
Eccardus de L. Regia. | 
 Heinecc. Antiqg. Roz. I. 2. . 5 all. 5 92 
Mart. Schoock. Epiſtola de Figmento L. Regiae. 
J. Frid. Gronovii Oratio de L. Regia. 4 
Al. Auguſtin de LL. et SCtis. C. 18. et in Lege Regia: 47 
Trivor. Obſerv. Apol. C. 4. apud Ott. Theſ. T. I. 

| Mazth. Azgypt. ad tum Marcianum. p. 164. 1 67. | 
Woodtius de Jure Summi I mperii et ge Wn 
—— Obſerv.1. 3. 
Scipio Gentilis de . Regia. 
Vrfinus ad Legem Regiam. 
Manutius de Legg. We. 
Hoppius. pag. 33. Edit. 1736. 
Magius IV. Lef. Miſcell. 6. 
Campian. de Magiſtrat. Rom. pag. 2 5 


— 


— FOEDVSVE CVM QVIBVS VOLET FACERE LickxATTrA 


VTI LICVIT Divo AVG TIIVLIO CAESARI AVG e 
CLAVDIO CAESARI AVG GERMANIC o. 


VTIQVE EI SENATVM HABERE RELATIONEM FACERE 
REMITTERE SENATVS CONSVLTA PER RELATIONEM DIS- 
CESSIONEMQVE FACERE LICEAT TTA VTI LICVIT DIVO 
AVG TI IVLIO CAESARI AVG TI CLAVDIO CAESARI AVG 


GERMANICO. 


vTIQvE 


'LEX REGIA: 


BITVR OMNIVM RERVM IVS PERINDE HABEATVR SER- 


VETVR AC SI E LEGE . 8. EDICTYS ESSET HABE- FT 


RETVRQVE. 


' VTIQVE vos MAGISTRATVM 'POTESTATEM IMPERIVM | 


CVRATIONEMVE ..CVIVS REI PETENTES | SENATVI POPV- 

LOVE ROMANO COMMENDAVERIT: QVIBVSQVE. SVFFRA- 
GATIONEM SVAM DEDERIT PROMISERIT EORVM 'COMI- 

TIIs QVIBVSQYE EXTRA ORDINEM RATIO HABEATVR. 


VTIQVE EI FINES PoMERI PROFERRE, PROMOVERE 


_CVM EX REPVBLICA CENSEBIT ESSE LICEAT ITA VTI 
LICVIT TI CLAVDIO CAESARI AVG GERMANICO. | 


VTIQVE. QVAECVNQYE EX VSV. REIP MAESTATE DIVINA- 
RVM HVMANARVM PVBLICARVM PRIVATARVMQVE RERVM 
ESSE, CENSEBIT EI AGERE FACERE. IVS POTESTASQYE SIT 


ITA VII DIVO AVG TIBERIOQVE IVLIO CAESARI AVG TIBE- 


ROE CLAVDIO CAESARI AVG GERMANICO FVIT. 


VTIQVE. QVIBVS LEGIBVS PLEBEIVE scrris SCRIPTVM MW 
FVIT NE DIVVS AVG TIBERIVSVE IVLIVS CAESAR AVG 


TIBERIVSQVE CLAVDIVS CAESAR AVG GERMANICVS TE- 
NERENTVR IIS LEGIBVS PLEBISQYE. SCITIS IMP CAESAR 


 VESPASIANVS SOLVTVS SIT QVAEQVE EX QVAQVE' LEGE 


ROGATIONE DIVVM AVG TIBERIVMVE IVLIVM CAESAREM 
AVG TIBERIVMVE CLAVDIVM CAESAREM AVG GERMA- 


NICVM FACERE OPORTVIT, EA OMNIA IM CAESART 


VESPASIANO AVG FACERE LICEAT. 


_ VTIQVE QVAECVNQVE ANTE HANC LEGEM ROGATA 


ACTA GESTA DECRETA IMPERATA AB IMPERATORE CAE- 


SARE VESPASIANO AVG IVSSV MANDATVVE EIVS A QVO- 
QVE SVNT EA PERINDE IVSTA RATAQV] E SINT AC SI PO- 


| TINS PLEBISVE IVSSY ACTA ESSENT. 


SAN CTI O. | 
SI s HVIVSCE LEGIS ERGO ADVERSVS LEGES ROGA- 


TIONES PLEBISVE SCITA SENATVSVE CONSVLTA FECIT FE. 


_ CERIT SIVE QVOD EVM EX LEGE ROGATIONEVE PLEBISVE 
SCITO SENATVSVE CONSYLTO FACERE OPORTEBIT NON 


| FECERIT HVIVS LEGIS ERGO 1D EI NE FRAVDI ESTO NEVE 


QVID OB EAM REM POPVLO DARE DEBETO NEVE CVI DE 


EA RE ACTIO NEVE IVDICATIO ESTO NEVE is DE EA RE 


APYD SE AGI SINITO. 
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vrioyE c VM Ex VOLVNTATE' yeronre inns rvssv 
MANDATVVE- EIVS PRAESENTEVE EO SENATVS HABE- 


— Coat * 


This Fragment was found engraven Copper Ache ele 
Jobs de Lateran at Nun, and is now prefer 2 Itiscalled, 
5 | Lex Inperii®, © 
*C.6.51.1.14. 4 2 um Priv 3 
5 D. 40.1. 14. Lex Auguſt: 5. 


The Origin of it was this. Has, TN WT formerly ſeen, took 
upon himſelf by different Grants of the People, at different times, the 
public Adminiſtration, as in the years V. C. 724. 727. 730. 731. 1 


Libb. For which Dion Caſſius may be conſulted ”. 


8 Auguſto omnia Divina fimul atque Humana SCto decreta - 
Id. 11. 27. Morum Legumque regimen perpetuum®. 
« Tack.L. Cuncta diſcordiis civilibus fe . fab imperium recepta*, 


By the laſt Grant of 735, he became compleatly inveſted with all Civil 
Power, though he was Sovereigd before. For 727. when he was Ca. 
Septimum, he received the Title e and was declared Legibus 

Solutus. - This was the Aera of the Raman Empire, and hence the lun 


* Cenforia. e Apps ran®, Ku 
21. et 22. 1 ay of this Period poſkibly, that Strabs writes, at the of his 


Ai & Em bee donde „ eg wall dg Kang 6 
Reeg Jer « Emre yap 5 werpls enirgaþes ar, Tyv aeg 
cia rde ee eiter, & egg rarigg vip d Riu, A*. 
Sus Wacav Th Xp, 2 1 2 it de COUT, Thy ds Tw A. 
The Powers, which had been granted to Auguſtus by Degrees, paula- 

tim, were conferred upon his Succeſſors at once, by one e * | 

and the Inſtrument before us, is that of Veſpaſſan. 


Shawn Pater: drcerniter Othoal Trikunicia Pats, of newer 


Seh Auguſti, et omnes Principum honores 9. 
| 1 Senatu cunfia longis aliorum principatibus compoſt fatim decer- 
Id. 11. Hiſt. | nuntur [Vitellio] “. 


af At Romae Senatus cuncta Principibus ow Ms rg: decernit, laetus 

* Id. Iv. Hiſt. ef __ certus 2. . 

3. | Eh | | - FE 

— ä — 
* Provinciae autem aliae alis modo arri, erant: hodie vero, ut Caeſar av infti = 

tuit. Cum enim Vrbs ei conceſſerit imperii adminifirationem,” et belli paciſue arbiter conflitutus 


et durante vita, terram omnem b; * diviſi * & dimidiam ſbi, partem vero alteram po- 
pulo aſſignavit. | | 


44 n wid — 


A 
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i exirpn/e. af 2 dy. 26 Xg' exeivos . 0 par” euro . EN 


NOM I AH TINT NPE e 
cane 8 neat 7 8 n i wr, Dion Cut. 
1 n 


Tus eee er the Artominrr, n the Romans 
became more reconciled to ns a name of King, was called Lex Regia: 
Though the Emperors (it is ſaid) had been uſed to that name before. 

For which theſe ges are quoted Job. xix. 16. 
| Some of which prove nothing: and others Her the contrary; as, for wn XVII, 

inſtance, that of Suetonius, Pet. 1. Epi. 


11. 17. 
Subſcrigſere quidam L. Bruti Patuat, vita bd ne Item ipfius ct in. oge. 
Caeſaris | 


b | e bo. 
BRVTVS VIA REGES EIECITCONSYL PRIMVS'FACTVS EST: = 
# HIC QVIA CONSVLES EIECIT REX PoSTREMO rAcT YS EST, 


Where the Appellation, RBX,. carries more of Contumely or Acrimony— 
with it, than Honor or Dignity : as in this place of Martials alſo, which *$peaac.u.z; 
is applied to Nero with ſome — 4 of Fe. 


Frvidieſa. feri radiabant Atria Regis. 


T There is a remarkable Period in a Speeth of Mithidrates, recorded by 
Tuſtin ©, where that Prince is inveighing againſt the Romans: * XXXV111.6. 


| non delicta Regum illos . d vires ac majsſtatem inſegui Hane 
, Regibus omnibus legem odiorum dixiſſe. S 


Nor can I be perſwaded, that Statius could write to Domitian, 
longamque Tibi, Rex magne, Fuventam, 


«6 Markland upon the place en Tay Notes will 
give a light i 


74 Sily. 1.46. 


— 


3 . haec Senatus 4 0 hos fie decrevit, ut Trib. perpetuns efſet : ut, | 
ties Senatus haberetur, Conſulatum non gereret, jure ITS a e Fo SY 
vellt, uteretur : ut Proces. imperium ſimul ſemelque haberet perpetuum, neque id intra Po- 
maerium venienti deponere, neque unguam renovare opus efſet : ut major 1 in fingulis Provin- 

ciis quam Praefettis earum ſemper eſſet poteflas. Inde exortum eft, ut Auguſtus, quique cum ſe- 
cuti ſunt — lege quadam, cum reliquis hiſce, tum Tribunitia prteſtate uterentur. 


When 


: | LEX REOIA. EE 
. 1. 4. 1 fe. When Pian - writes upon this Law, e eee 


ued Principi placuit, legis habet uigurem: utpote cum Lege Regia, 
3 eius 1 95 8 BT IN EVM one Juum im- 
7 _ perium et potgſtatem conferat. 
Some think, that by the e l W Bo Ws that the 
FPeSecople transferred all their Rights and Powers upon the Prince, Abdicative 
Vera: or Privative, reſerving nothing to themſelvess. Though others underſtand 
nn,; Cumulative only: transferring the Exerciſe in great meaſure upon him, 
bat not-rithout power. of. Þ ion, Another Senſe of Ei et in Eum 
is Cujacius*, Poſſibly more is meant, than a Vigorous 
2 Full xpreſſion to make the Conveyance.as abſolute as poſſible. The 
\ 4. Civil Law chuſes that Plenitude. 80 the 2 — write, 


er 1. 14. | Do TEES > * N e 
2 2 a a " 8 1 ho ; 28 tt: 
nimady. in . 3 %, 2 * | 1 
2 ee 1505 n 5 
— $0 in/this Inſtrument, 77 5 e en "Ai bo RIFE vr R 
Og AGERE FACERE IvS POTESTASQYE S1. 5 3, 
MAGISTRATVM POTESTATEM maren cvRATIONEMYE, 5 
80 our Law alſo: eee e 
Righe, Tith and Bie. * 
Habendum Tenendum 8 N 
To Hove ad Hold. eee H 
FF e EE BO 
 HABEATVR SBRVETVE, : F 
bh 


/CVSTOM. 
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12 2 1. 3. 32.— 40. 
0E. vii. Tis 
as! 22 . 
 Gonnan.I. Comment. I. C 1'. 
| Raevard. de Autor. Prud. C. 16. 11 
Menoch. de Arbitr. Jud. Lib. a. 465 


| VSTOM is this defribed in tho Laws of the Digeſts, ae, which, 
| EC ee | 


? eee moribus conſiitutum. 


rn oe [22906 went « + 


| quod reds ip foe fats Pol r, (33:1 bi 


per annos plures confirmatum | 
2 acita 4 Ciotan b fomener x 
 Diuturni mores utentium fu eren. 
Diuturna et inveterata fuetudo | 


To o which may be added the following: 
F 3 NE 
| Conſuetuda eft Fus non ſcriptum, FEES attuum frequentiam et 
1 loci 7 Woe 22 Populi bags can 2 
Tacitus illiteratuſque Conſenſus *. | 6 
_I ſhall, in my Conſiderations upon Cuſtom, be guided by theſe Words 
of Julian; 2 5158 
| Irveterata Conſuetudo pro lege non immerito cuftoditur, et hoc eft 


us, dicitur moribus conſtitutum. Nam cum ipſae Leges nulla 
25 1 nos teneant, quam quad judicio — receptae ſunt, 


Gell. XI. 18. 


. 1.3.32. 1. 


merito et ea quae fine" ullo \ſcripto populus probavit, tenebunt omnes. 


Nam intereſt, ſuffragio populus voluntatem ſuam declaret, 
an 5 ef 2 «< Quare rectiſſime etiam illud receptum %. 


ut non ſolum ſt ufragio Legiſlatoris, ſed etiam tacito confen ommum 


per defuetudinem abrogentur. 
dof 8 * 


CVSTOM. 


And, according to his Diviſion, examine | | 
1. The Nature, Power and Principle of Caſtors, © or r unwritten Law. ' 
2. The Reaſons, upon which it is founded, | : 
3. Deduce ſome Walle from thoſe RefleGian in regard to ies Effi- | 
cacy and Operations. 5 


. 
By Cuſtom then i is meant a I Rees Wo { Lownot 


written, or expreſſed; but the Will and Senſe of a People gathered from a | 


long and invariable Continuance in ane kind of Proceedure. © 
Though the Lawyers commonly agree to diſtinguiſh Law and Cuftom 

by Jus Scriptum and Non Seriptum, it muſt however be remember d, 

TT cs Ratio does not-conkft in the Que keiog wrenten,, and the | 
t not or 


1, There may be Unwriden Lon od yet hall not be Cuſtom. 
2. There may be Cuſtom, and ye not Ugwritten.. ' 


1. The Civil Laws of the Spartans were never committed to. Writing, 
Nay, it was a Law among them, that they ſhould not. uftinian there- 
fore is often corrected, foe 8, for bringin his Inſtance of Law and Cuſtom, from 
the Manners of the Athonians The Laws of Sparta 
were as propetly Laws, as thoſe of Athens. For the Wilt of the Sovereign 


was the Authority by which they prevailed, Their Conſtitution or Ap- 


pointment was one preciſe and determinate: Fact. 'Their Date alſo was 
well aſcertained and notorious. And laſt: of all, they: gather'd not their 
Strength from Lor and un- interrupted Practice, but were as autho- 
ritative in their firſt Period, as in che laſt, All which Conſiderations 
are not reconcileable to our Ideas of Cuſtom. The Laws of the 8 


partans 
were not committed to Braſs or Stone, but engraved on the Tables of their 


Hearts: poſſibly becauſe that Lawgiver thought the Spirit of his Conſti- 
tution baker ſupported by having it remember d, than by having it con- 
ſulted: imagining Literis confiſos minus memoriae Audere: et ache lite 
rarum, diligentiam in ee ac memoriam remittere3, as was ſaid of 
the Gauls upon no very Occaſion. 

2. On the other hand: C — Bro \r ot = "OO 
as the Grand Cuſtumier of Normandy, the Feudal Laus, and. others, are 
nevertheleſs Cuſtom, and do not change their Efſence. When We conſider 
the Law of England, it is ſometimes: called the Common Law, as diſtin- 
guiſhed from the Civil Law. Sometimes Common Law ſtands oppoſed. to- 
Equity. But the exact Notion. of the Common Law of England. is that Con- 
ception, by which it differs from. Statute Lau, or Acts of Parliament. | 
The laſt of which. are the Wiper Hergen ® the other, the 5 12 
ID Cuſtoms of our Anceſtors, we 1 were 


* PF ͤ—ü— 9 „ ** . 6 —_— — n — At ad 


* 
4 Legs 2 


. 


cv $TOM. 


pn Weking (6 many Pars ft Foquenty are) clltd, print, 


Lee ed and commented upon, it would not 

remain Common Law ſtill. A Nanenpasive Will. Will, or e T0 efta- 
mentum ore ok 0h (by which it differs from other Wills when reduced 
ro Writing, as it ought to be, and generally is, remains ſtill a Nuncupa- 


tive Will. So in rept Law and Cuſtom, We regard the Authority, 


not this accidental '( Non valet, „ ſays a con- 


Eiderable Civilian, 2 antequam ſeri 


The true, exact and shall D * 1 1 Law and 
Cuſtom is the which e 
the expreſs Direction of the People, or S 


| bac ee aſd wi along. a 


Lee e 
e Sl. er 1 


The Will of the Prince, 
Ones and the Tatit | 


3 D. 1. 3. 35. 


Laluntas Subditis inneteſrit, dem etiam modo Jus 96 co naſcitur. H an 


the Imperial Conſtitutions + look upon that as the moſt ſatisfactory Pro- 
mulgation. And this is, or ſhould be, the Practice in England: viz. The 


Statutes which paſs in a Seſſion of Parliament are read or proclaimed in 


the next County Court. But the other is ſo moch the general way, that 
1 ride the very Terms (pape ropurt) to Lycurgus, and yet in 
| that Lawyiver informs us, that i was one his Laws, jy 
| 2 yopearg gol. 4 
The Law of Cuſtom therefore thus conſtituted is called by one of my At: 
thors 5 Jus moribus conftirutum. And again“, De quibus caufis ſeriptis 
bus non utimur, id te oportet, quod moribus et tudine induttum 
eſt. So when Plato? divides Law i into lens bel and Apa g, by the laſt 
he tells us, that he means, ros ar 181 Verden And fo great is the Con- 
nection between EGOE ++ and HOOE 14. * Plutarch * writes thus, 


Ka ag To Evog ic hui, 2 Tag HSIK AT eperas. elk AZ a Ge Ti 
Ny. EX Gy Ti WAYLPENE 3 l l 


Other Copies have HOOE : both- (fo far) right, for I would recommend 
| Kai pag To- HSO EOF « £1 — — 8 | 


. 2 | 5 F a | © 
» 1 legs.  ÞF Scribere 5 + Non uti legibus ſcriptis, | Scriptam. 
$ Non Scriptam. ©#* Moribus conſtitutam. ++ Cn ſuetudinem. tt Mores. 


I] Nam Conſuetudo eff Res diuturna, ideoque fiquis virtutes morales, virtutes Conſuetudinis 


vocaret, per me licebit. FS Mores enim Conſuetuds oft diuturna. 


Jus Scriptum. Indeed 


+C.1.14.8. 


5 D.1.3-32.1. 
© Ibid. in pr. 
7 de Rep.1.8. 


* is .. 


"HH M2 Pllb-:. 


9 de ſera Nu 
minis vin- 


f 2 Qui tili 
- V.80. 


D. 39. 3. 2. 
pr. 


pag. 151. 


, CVSTOM, 
3 Plutarch again, e i e 255 ne 5 
TDudwi N Sea perabona Y ,,, og HSO avdpar x Biov' 5 x re 
dxurchadebi To rr Hαν]ν] Jeg, ws N ho, Cho Py mgeres 
2) pars] dA N %’ ê e 1 
Praeterea quae legibus cauta ſunt, quae per ſugſione, etiamſi non omnium 
hominum, ejus tainen civitatis aut gentis, in qua res agitur, in mores 
recepta ſunt : ut pleraque in Jure, non legibus, ſed, moribus, 
So that Muretus had no reaſon to blame thoſe, wh, aca theſe prin- 
ciples of Etymology, and upon the reaſoning of the Greek Writers, ap- 
plied to this occaſion the words of /&;fotle, To Joos I er wegryiynileu T 
It is neceſſary that this Cuſtom, in order to gain the Authority of Law, 
ſhould __ ſome 3 1 tudo. — 3 5 
Conſuetudo. VIpian. Longa Conſuetudo, Hermogenianus. Vetuftas ſemper pro 
Let babetur, om the words of Paulus *, But what ſhall be called 0 wh 
what ſhall make Preſcription, is very often the buſineſs of Cuſtom itſelf, 
and ſometimes the act of the Judge, to determine, e 
Having mentioned Preſcription, it may be proper to obſerve, that it 
differs ſomething from Cuſtom in the Engliſh Law. In as much, as Cuſtom 
is Local, and applicable to what has prevailed, time out of mind, in ſuch 
or ſuch a Diſtrict; whereas Preſcription on the other hand is always Per /6- 
nal, a Title which one particular Perſon may have. acquired to any Right 
or Property, by long uſage, and general acquieſcence, which he is to-plead 
againſt the Diſturber. And indeed much of the ſame nature is Preſcription 
in the Civil Law, a perſonal Right gained by long and un- interrupted Poſ- 
ſeſſion of a Thing immoveable : for if it be in Re Mobili, it is by Civilians 
rather called V ſucapio. oy RET OL 


. 5 
— 4 


* 


Cn | „ 
I come, in the order I en myſelf, to inquire upon what Principles 
the Authority of Cuſtom is founded. And that is the Will, the Pleaſure, 
and the Satisfaction of thoſe that come into it. Though all Law be a 
Contract, as I have endeavoured to prove above 3, and no body conſe- 


quently obliged but by his own Conſent, yet is that Conſent more appa- 


rent in the general Practice, than in the poſitive Inſtitutions, of any. Peo- 


ple whatſoever. OD | 
| The Power therefore and the Efficacy of Law and Cuſtom is the ſame, | 
They differ only in the manner of making the thing Public. 


—e * * — . A — * — — 


* Confidera vero quam multorum hominum mores et vita, fuerint mutata - qua occaſſone Graeci 
mores [Teowes] a mutando, et I oo] a conſuetudine nominant, quae in hac re ſemel adhibita pluri- 


oft. 
"I — Conſurtudine comparantur. 


Quid 


” JO defendant quam Leges ſeriptac. 


=... Rn 
inter ſays Julianus (, /ufragio P s voluntatem decla- D. 1. 332.1, 
Wood rt be? et anus ars * * 


Nay, the Advantage i is rather on the fide of Cuſtom:  _. 
Inmo magnae Auttoritatis hoc Jus habetur, quod in tantum probatum 


| e, ut non fuerit neceſſe ſcripto id conprebendere.. 5. 1.3. 36. 
To which we may add the words of Ariftotle es. 44 6 117.Polie.16. 
| Nep. wah ee, vs ard rid. via, u. FER, 
£00. 
III. 
In regard to the Efficacy of Cuſtom: 


1. The Power of all Law is from the expreſs, and that of Cuſtors, from 
the ſuppoſed, Will of the Legiſlator. 
2, The e Efficacy of Cuſtom is to land for Law, and operate like it. 
For with that Caution the Lawyers write. 
De quibus c criptis legibus non utimur, id cuſtodiri et, N 
merida 3 indu eue — Pro lege non immerito 3 . 7 D. i. 2 57 
Jure et lege obſervari ſoletꝰ. — Vim legis obtinere: — Legem imitan- pr. 


tur *,—Leges ipſas Conſuetudo imitatur . Legis vicem obtinere *, * ee 1 4 4 
Conſuetudo autem etiam in civilibus rebus pro lege ſuſcipitur, cum 4 1 — eod. 


| ficit Lex 5. * 


3. As Cuſtom is ſuppoſed: to be ſornething which has prevailed fine , -* n 
Pronialeations Diſputes about Cuſtom are Diſputes about Fact. Facts, ee | 
muſt be proved; and the Proofs of this are to be made out gx Adbuum de Cor. Mil. 
uniformium frequentia, et diuturnitate t 5. That is, the Antiquity muſt © 4: 
be ſupported; and ſo muſt alſo the Uniformity, the Continuance or Un- | 
Interruption. Anti _ ee et ſervata tenaciter, are the Words of | 
Leo and Anthemius thus we come at the Certainty of it, C. 8. 53.3; 

4. But beſides all this, it muſt be grounded in Reaſon, to operate like i 
Law. Nay it is ſuppoſed to be Reaſon itſelf, that ſpeaks through Cuſtom: 


Nam et Conſuetudo 8 et Ratio, quae n ſuaſit, 


cuſtodienda ft 7. ibid. 
Nec differt ſcriptura an ratione 2 confiftat, quando et 1 — 
tio commendet *, Tertullian 


Therefore no Cuſtom can prevail againſt Right Reaſon, and the Law de Cor. Mil. . 


of Nature. 
Male adinventa, malaeque conſuetudines, neque ex longo tempore, neque- 


ex longa conſuetudine cogr manturꝰ. wo 6 * Nov 1441-- - 


iN — — 


. Maj orem auftoritatem habent, et ad res graviere prefer, 2 guae e moribus et con- 


Con- 


— 


: 
I 
1 
F 
L 
F i 
1 


28. 1.3.34. 
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rr 
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— 


CvsTOM. 
arui non vilis auttoritas off + uerum non TX: 


11 gue 3 . WOE momento, ut aut rationem vincat aut legem *. 


And as it derives all its Authority om the (ſage ſed] Conſent of the 
t 


Lawegiver, it can have no L Authori he could gire it. 

Or, it may be ap thus : The Will of che People udn Foun- 

dation of Cuſtom. Br f if it be grounded not upon Reaſon, but Error, it 
| | e ee goniam non ann 205 errovit. | 
> D. 1. 3. 39. Ce aus 1 * 


Quod non Ratione intraductum ft, ed 2 ore primun, pare 


| dine obtentum eff, in aliis ſimi 
2D. 1.3. 35. F. . Cuſtom is a good Interpreter eee 3 Ig | LE 
38. Co ap-Ss is eſtabliſhed bya Legal 
| on. 
| Cum de Cunſuetudine Civitatit vel Provinciae confilere quis videtur, 


Pri mum quidem illud explorandum GY an etiam commits 
Leunclav. Il. For fo we muſt read, not cantradicto, as the gn TAY: * SE f 
Notat. 3. 5. Cuſtom can ſet afide a former Law. This has been the Subject of 
much diſpute. And that Text, which ſeems to eſtabliſh the contrary do- 
_ Grine, verum non vfque ade fur valitura momento, ut aut rationem vincat 
*C.8.53-2- aut legem ©, has been diſcreetly examined by Ger. Nood?.? No ſpecial 


ene Ouſtory, indeed ean abrogate a general Canſtication: bat the Cuſtor 


muſt be at leaſt as general, as the Law itſelf was. And if this DoQuine be 
true, as it is maintained by the beſt Writers, it will with what 
Reaſon I formerly urged the neceſſity of conſidering all poſitive Law as 
the Creature of Conſent and mutual Covenant, let the Direction of it 
proceed from what Hand it may. 
mY Cuſtom therefore upon the foregoing Principles may be ſet aſide by 
a new Law — by te Rin ff... | 
_ contrary en, | 


PERSONS. 


PERSONS. 4. 
MNE 5 vet od Prefoncs Aries; ada fiat | | 
FER 2 Ju neut ner. 


Nebus per Actionco, 5, e. Yuadlaia. | 
VVV Tur. IT. ——the End. | dnl ret Þ a” - 
VIX. conſidered Lib. II. 3 | 7 | 
* in the LANE. 

Inſtitutes L Lib. IV. T.. I.— v. a 
Aﬀtiones 5 Lib. IV. Tit. VI. the End. 


The Title in the Inſtitutes, De Jure Perſonarum, correſponds to the 
Title in the Digeſt, De Statu Homimume, | 
For Perſona is a. Character or Capacity, Homo cum Statu, a Man un- 

der particular Circnmſtances, Conditions and Relations: and Jus Perſo- 
narum are thaſe Rights and Conſiderations which attend Perſons. ſo cir- 

cumſtanced and fo ſituated. 

Perſona in the beſt Writers, it is ſaid, firſt ſignifyed the Maſk in Dra- 
matic P — ſeveral Char: ters in it. Suetonius, 
writing of Nero *, | Fon Addl 
Trageedias cantavit perſonatus, aN du Hetvidine ac 1 

Dearum perſonis row ad fmilitudinen oris jos et feminoe, W 
faamgue diligeret. | i Georg 7. 
( (Though others, Ace lee inte that the Maſk or Par- Pat ber. 
ona was ſo called from the Ter. or Party * as in the Greek 

ares from TIpoowwoy 3, 3 Pitiſcus in v. 
But Perſona, whether the Stage had it originally, or only borrowed the 

Expreſſion, came to be frequently. applied to that Part. or Character, 
which every Man acted upon the Stage of Life. 80 Lactuntius, Alia oft 
Perſona Domini, alia Judicis. 80 Cicero, whoſe buſineſs was totally con- 

fined to redueing bad Citizens, Catiline, Clodius, &c. writes, 


Vt mea Perſona ad. improborum Civium impetus aliquid vide- 
retur babere | ef, | + vn. adi EL 


Attic. 11.. 
And again, 
Niſi vero me unum vis ferum, Procter JOEY me 8 me inhu- 
manum exiſtimari. Hunc mihi Tu, i propter res meas geſtas, im- 
FHbponis in omni vita mea perſonam, Torquate, vebementer erras. Me 
Natura miſtricordem, Patria ſeverum : crudelem nec Patria, nee 
Natura eſſe voluit. Denique iſtam ipſam perſonam vebementem er 


acram, quam mibi tum tempus et Reſp. input, Jon voluntas es 
natura igſa detraxit. 


5 pro Sylla 
$ 3- 
| Caeſar 


- 248 — *  PBRSONS. 


| | * nungpuam 11% A e ee at in aus Perſonam 
„ © * multa fecit -aſperius 5, | 
| - "my Perſia in the Relation He ſtood to him, as an Enemy and Competitor | 
I for Power, If this be the Senſe of the Place, , 
I It came at laſt to be confounded with Homo : as hen Celfus, the Phy- 
=_ | ſician writes, Neminem periclitari velle in ſplendida Perſona. | 
= ll 5 But there is a Difference between Homo and Perſona. noo is the 
[| * more general; For every Perſona is Homo: but every Homo is not Per- 
„Senn,“ Jens. I mean in the E © of the Civil Law; where U Slave is fad to be 
becauſe He has no Rank (nor even Exiſtence) in a Ciyil 


3 Theophilus, ag %, 
1125 18. pr. Senſe: 
"wi | Qyod attinet ad ui qui, Servi pro nullis babentur 
3 Perfonam legibus non babentes'. ET . 
vd, CGuicunpue contingit in Corpore Humans Mens e . Setter. 
— ops hg Therefore — 29% are excluded or denied that Ap tion. And 
* Juvenal.vr. the Woman in the Poet argued very unreaſonably, when ſaid 3, 


"on O Demens ! ita Servus Homo eft? | 
For that Name was not refuſed him, as We ſhall ſee preſently, This. 


5 | therefore is Homo. 


PERSONA , Homo, Statu indutus. And as a Man's State or Condition 
ma be either Natural or Civil, it follows that in a Natural Acceptation, 
a 


** e N a 5 
: 
- . — 
— — . — 
— Pee” A 5s 
a . _— a 
n 


Ddr ve, as he is Homo, may be ſaid to bear Perſonam Naturalem +, 
50.17. g. The great Diſtinction therefore of Mankind aſs thus: (1. 
| pes mane] | 
He” = "al Got: 


Face, "Nats. "Em Croitatis, — 


That is, a Man's Condition, State or Quality, is either what He calves 
from Nature, or ſome arbitrary Diſpoſition of Man, 
Naſcituri are the Fruffus or Spes Ventris, and have reſpeQive Rights 
and Conſiderations. Nati may be conſidered in regard to sx or A0. 
In a Civil Conſideration, with regard to Libertas, Men are divided into 
Maſters and Slaves: to Civitas, into Citizens and Strangers : to Familia, 
_ nto Patres fam. and Filios fas, All which differ in their Rights and Re- 
2 ations, 
fg Pra With regard to Naſcituri, or Children in the Worb, they are often in | 
37.6.vit, the Law Books called Yentres 5. And the Rule of Law concerning them is, 
x 13-4: that with tegard to any Benefit or Emolument, they are conſidered as alread y 


1. f. 4 9 95 born. * naſci Speratur, cum de ipfius Jure quaeritur, pro Superſtite eft *. 
HEE LEG Hence 


| | PERSONS, > 249. 
e ee eee nee, 25 4. 08 

Vi Praegnantis Tortura vel Supplicium differatur dance Partun fuer. , 22 i" 
Nog! mortua Sroegnans ante bumetur ala ei A "ih Som. , 


Stoical Principles to which — hf Law = long adhered, was neither ſera Numinis | 


Man nor Anicnal, but Fortio Mulieris et Nene 6 vagedg, u Yindiaa. 
For, & rag ol alen ru Puruy 9.* And during that abe the * | 
arents a oy very extravagant 12 over theſe N For, in re- *D. 11.8. 2. 

ird to the r, Abortion went unpuniſhed, till a Conſtitution of t. + 5 
Severnt and Antoninus reſtrained it.. An on the Father's fide, excluſive , pry, 
of the Parental Authority, This gave riſe to the barbarous Cuſtom of Place. Philo- | 
* Antiquity, of expoſing, ſtrangling, etc, their Children; which prevailed gb. V. 18. cr 
down to the Emperors Yalentinian, Valent, and Gratian*, I fay, it is to Em Brin f. 

this Principle; and theſe Perſuaſions it was owing, For all Births ä 
conſidered as Embryos, antequam Pater decreviſſet tollere s. | — 5 3 
Be it obſerved, that the Tenderneſs of which I was ſpeaking, and the ge. ad 

Indulgence granted to Poft-Nati, could not be extended to any one beſide. Th 5. of 5 

They could not benefit others +, And the Reaſon is plain, becauſe this is a · p. 


perſonal Privilege, and perſonal Privileges do never egred: ferſonam 5, ; (8. „ 


For inſtance: | 2? Noodt. de 


Matres tam Ingenuae, quam uam Libertinae, Cives Romanae, ut jus libe- fitione > pag 
rorum conſecutae videantur, et quater peperiſſe ſu fu Haier, Arm ; 14 


Vivos, ef plent temporis pariant. = BY Fs 

| We come in the next Place to confder Nate : and that eim ge N, 

| to SEX and AGE, 2 3 55; 
| rag 9. 


| SEX. 


The Roman 3 with * to Sexes, has placed the Male in a much 

better Condition than the Female 7. And in this reſpect it has not been „ h. 

particular. When I ſaid a better Condition, I meant, ratione Dignitatis. 1.9. | fo 
or in the Exceptions or e's ncies granted to the other Sex upon 47.2. 

account of the real Imbecillity of their Nature, and the ſuppoſed one of 


their Jo; they may be looked _ e wap 44, as better circum- 


85  Minoribus XXV. annis jus ignorare permiſſum eft, — et in feminis i in 
een caufis propter ſexus fe dicitur*, _ - *D.22.6.9.pr 


— 


— 


* Pars Vemris, non Animal, quemadmedum Fruftus partes ſunt Nude . 


1 FA And 


286 dee 
And upon this Suppoſition way grounded the Schu — by 


N which Women were reſtrained from Sureties, and becoming bound for | 
»D.16.1.1-pr. other People's Engagements. 
ged. . SCto pleniſſime cumprebenſum ft, ne pro oe Feminae | inter- 
| rent ?, 


"2 
14 Now Nan ficut moribus Civilia Officia adempta funt feminis, et rage ipfo 


n 10. Jure non valent, ita multo magis adi mendum eis fuit id offictum, in 
. 16. 1. 1. i. quo non ſola opera nudumque ens earum ata fed etiam 
Hop d l er iculum re familiaris*. 

Inſtit. z. 10. 6. This SCtum has furniſhed two Titles in the Corpus Juris que viz. 
Cie. proFlac- | Dig, Lib. XVI. Tit. I. n 
8 Cod. Lib. FV. TU. XM. 

Comment, I. And beſide ll ths, the Sex yas more tenderly confered In pen 
. Laws: 
— —_ | Tyare Mulier tunc an cam uam Mares, uftinebit, cum 
Salmas. de M. Inceſtum j jure gentium arch tum 2 prof nam .  fola juris noftri 
==> pap. 105  obſervatio interveniet, mulier ab inceſti crimine erit excuſata*. _ 


r | Ha Women at Rome were removed from all Magiſtracies and 
tie ads 4. © Civil ns whatſoever, by the Cuſtom of the Country 3, and were 

« under a kind of perpetual Guardianſhip z of which take following 
year row Account. | 
16. Edit. Nor. In Greece the Woman could ſcarce do one angle Act without the In- 
7 Dio Chry. tervention of a Tutor or Guardian +, who was called K hiess (which was 
ſoltom. Orat. alſo the ordinary Word for a Guardian in generale): could not contract 
n Tipe. pedipvs xpbay7.* This Guardian was generally the next Relation, 
Them. Attic. nay, what is remarkable in that Conſtitution, Her own Son, if He was 
Saas de M. Of Age, as We learn from 88 . 


Talk. £4 4 Ol 5 usr vf XEAEUEs 189 * iiowrras __ TG penrods 
tic eib. 


" Orat. e. Hence when « Woman was cited into Court there, the Words of the 
* x <= gh Proclamation were: 


pos H AENA KAI O Krrior s. 5 


10 G Hence alſo, agreeable to a Ritual, which ſtill prevails with us, „ the Wo 
. $6. Add. De. man to be married was, in the W. Words of. our Langage, Given _ 


moſth. c. 


Neaer. p.582. N Tais Tyynce AIAQE o Ku _— . 

Edit Cantab. | EL > - 6h 0 I OP A 
ene, Vitra medimnum hordei. 1 

J. 703. + Lex igitur jubet filios puberes matris eſſe Tutores. 


See Hooker's 8 N. N. Ejuſque Tutor. 


1h Polit. Ve ] Jupiter deſponſavit et dat in matrimonium. = 


Hence 


N 263 
Hanes laſtly, We find. at the Head of a Will, that was made 2 755 


Greecian Woman, and Which has been often an the ele * vis, by Gen- 
Words: . ——— j ; 


Em E®OPON TON TN @O1BOTEAEL | Mali. 
TAAE ATEGETO NOOYEA KAI @PONOYEA' \ ENIRTHTA 
TPINNOT META KYPIOY ee en 1 
Dr AEONTOE ® nn 
And ſo it fiood with the Romans: 8 
Mulieres omnes propter Rates confiii ares in Tos — 
teſtate gſe 2 a 9 ho proMe- | 
Thie wangen, auderet judicare, au Vire dotem, quam Maier nale | 
Auctore dixiſſet . — peo 25 
Vos in Manu er Tutela, non in 2 debetis habere feminass, Liv xxII. 4. 


Majores noſtri nullam ne priuatam quidem rem agere feminas fine 
K voluerunt, in manu. eſſe . ee Virorums — d- xxXIV. : 


Mulieres damnatas, Coguatis, aut in | gr Manu efent, fradebant, , 
ut 1hfs i in privato animadverterent in eas 7, - PA 


The Mulierum Tutela, was either Pupillaris or Perpetua. 


The Pupillaris did not differ from the ordinary Guardianſhip, which ,,,.__ 
was common to both Sexes: The Perpetua was peculiar to This, Antiqq, Row. 
It was indeed properly called Perpetua. For it did not determine, even 24 lafit 1. 13. 

under Coverture, except in that kind of Coverture only (for That was various erl. 
among the Romans) where the Wife did conventre in manum Mariti, was 
in manu et mancipio Mariti, and conſequently was in all reſpects Filiafam.. 

In which caſe, ald in which caſe Ws this Tutela, that We are ſpeaking | 
of, did tranfire in Tutelam Maritalem, In all other Inſtances She continued , Guter ol 


| under the ſame Guardianſhip, as before. Whence we find, 22 
SIBI CONIVGT ET TyTORI SVO. | | * Dion cage. 
_ But this perpetual Tutelage wore away in time, both by the 4 Julia bk. ping. 


et Papia Poppaea, which, under Auguſtus, liberabat a Tutela Ingenuas, Pariator n.15 
guae ter; et Libertinas, quae qua ee and by extending the f eee. a4 
Grants of that Law to thoſe who fewer Children, nay, even do the © * Ty 
Barren and Childleſs-*. _ Plin. 11. Epiſt. 
Some have imagined, that, upon account of the Impotence of the Sex, 3. vn. 26. 


| «hd the Frailneſs of their Underſtanding, their Teſtimony was never ad- Fal Sentent. 
mitted in Courts of Judicatue. * . „ 


— 


n 


— — _— ug 8 


* Sub Ephoris Phoebotele et Collegi 
| haec teſtamento conſtituit mentis compos Epicteta 
, Grinni H. ſimul cum Auctore *— BW” 
ſyleantis F. 


11 Muli 


21. Odyſſ.215. 


7 II. Rhet. 24. 


PERSONS. 


' Mulierem 'conflat fubjeffam deminio Viri elfe, ot le avis itatem 
buabere. Nec docere poteſt, nec teſtis eſſe, nec fidem dare, nec Judicare®, 
And this is partly countenanced by a Paſſage in Plutarch +, where a He 
Veſtal Virgin, vpon ſome ſignal Service, ex: vH . & ag J 
To pagrugion. aurys dixco a, MONHE TTNAIK aN.“ 


It is certain, that in the Roman Law, they could not be Witneſſes to 
2 Wills, But that proceeded not from any ſuppoſed Incapacity or Frailty 


of Underſtanding, but becauſe the Sex was excluded thoſe Solemnities, 
where Wills were made, Comitiis intereſſe non poterant. And the Rule of 


Law accordingly is, Buotieſcungue Tof Teftimonii - dictio eft Solennitatis, toties 
Femina non poteſt ee Nr: But where their Teſtimony was a Matter of 
Evidence, Quotieſcungue Te Mn = dictio Veritatis 91, * appears no 
reaſon for their Excluſion. 

Upon the Subject of & Woman's Evidence, I cannot omit ſome Ob- 
ſervations in relation to the Weight and Efficacy of it upon the Point of 
her Children's Legitimacy. Euftatbius upon this hes of Homer * „ 


"Man pet Pyos TH ite aurdg Hy. 
| * yap To Tic zor yore euros eee 
has the Sap Obſervation ; CS 


Aon? 4 abr e Te ei cr 7 AN 86 en ar age. 
eps _ rixrus Kgivuouy PT Fabse. | Aw Ono, 1 Hlewagn0ic 718 guy 
KMagTUSIoaTa oixeiay” Tu, , Te Eaves Toy mſi dein _ 
oN. | ; 

The Paſſage of Ariſtotle, 2 Eufthius, is „ probibly' bt 

Olov, ex TYE Ileregnbing, 5 ors e Twy TEXVY Oh Yvvadesg array 8 Jogi 
Ser. 4 " ends. Tiro ber yag Abyyoi, Mavrig TW Frop, Tee | 
dr pos roy bid 7 ſairup amePyre” Teo os eie oy Loup is x5 Trix 


* 


r afapio g nrurran, 7 2 ede ex _—— Tov vo 3g ( 
ro Ber oaMoxev eee __ 1 


FI 1 * Aw 


"* . 


» 8 magnos conſecuta oft : in nb erat * ut illius (quod mulierum ſoli compe- 
tebat) teſtimonium reciperent. 
+ Mater quidem me ait ejus efſe : at 
. Neſcio; nondum enim quiſquam = parentem 1 copnovit, I 
I Videntur autem et ipſi Ariftoteli diffa recte ſe habere: qui dicit, optime de lileris judicare 
mulieres. Quare ait, Peparetbia quaedam mulier, cum te/t imonium dixiſſet de flo, quod revera. 
ejus eſſet, ſolvit de eo dubitationem. 


| Yelut, illud ex Peparethia ſumptum: Quod Mulierum judicium de liberis, cum an igatur, 


ex quo patre fint orti, verum ratumgue ubiqtte fit. Hoc enim Athenis accidit. Nam Mantine 


Oratori cum filio, quem ignorabat, tontrover ſanti, mater indicavit, cujus efſet Filius. Hoc item 
evenit Thebis ; Iſmenia et Stilbone controverſantibus, Dodonis Muker avit 1ſmeniae 


Filium, et ob id Theſaliſcum 1ſmenias poſftca adjudicarunt. 


| ä 
But farther yet: The Roman Law: was'{s favourable to med Le- 
. ˙ A iis Pratfin sf «merwes 
t would ude for his timacy againſt the fingle ro of » x1 

the Mother to the cont earn dultery*. 1 
In regard to their Children, the natural Affection was common to both 

Parents: but the Authority, the Jus Parentelae in liberos, was confined to 

5 ee For thaſd, mow v oo munen ee e ene 

others W 


Nemo ph alium i in fun manu babere, gui ine i 3 ot». A — 
| For which reaſon, ad Tenn Materfam. was more owing to Courteſy, , P. go. 16. 
than Ah real Authority * : Therefore they had not the Right of Ado- 196, _—_ 


253 


Ni er dare Th. ad Alas en ami ſurum „ 110 


5 With us, a Woman u loſes her Family-Name, and delt | 
over into her Huſband's ouſe, as Vpian ſays of che oman Women, | 
| Mulier Familiae ſuae et Caput et Finis eff*., 1 * = 


Upon which account, She cannot. convey the Honors of ber Father to her 
Deſcendants, unleſs by particular Grant, or Privilege. 

The Legal Circumſtances of the Sex in this Kingdom are chiefly con- 
fined to the Contemplation of Coverture, And the Law adjudging Huſband 
and Wife to be one Perſon, will be a Guide and Rule for all Conſidera- 
tions which attend them in chat State. Not that on he without many 
Civil Incapacities beſides: inſomuch that a great in the Law pro- 
nounced of the Women in England, that They ai e e as 

Servants of 4 better Faſhion . It has been fo in all Ages and Countries: + See Shaw's. 
whence the Complaint of Medea in Euripides, that Women are fold for A | 
| Slaves with their own Money, _ | 1 9 55 


D uvaices 76e 4b Pauirele Pur, 

Ag vpbra Y On 7 xανα 

Too * dar re 2 — 
Aber. 


The Complaint of the Weomat 1 in Plautus 5 i is wy reaſonable : | | 
|  Ecaftor lege dura vivunt Muljeres, __ FE Pr many, : 
Multogue imiquiore 7 ach Fr. I... | 
Nam fi vir ſcortum duxit clam uxorem * 
A u uxor, impune eft viro. 


4 * _— 
k ö q 


n Prat, 
hat primum quidem oportet maximis opibug_ 


are maritum, de IP chart a 
Aches 


For 


: \ Far een cm dow e, 


e a, exigitur matrimonio, 8 3 
' Ftinom Lem . n 
eft, uno uro: 


| Nam uxor contents of, nude | 
Nui minus vin una uxore contentus fret ? n 
8 of both Sexes is mutual, jet the Civil 


5 Not. 415 In ences, which attend the of this nen in ae One wore 
Gam, . than the Other, have reaſonably it « dime N Gen th on”, Wan 


HA 
” $ AGE. 


Mankind hes ls Rights, 1 and Adden 
with regard to Age. 


Seruius Tullius, when He claſſed his People, divided the Age of Man 
into three Stages: 


4 9 8 Pei 1. 1. XVIII. | 
© 03 en Fa XVII N 422 + 2118s 
enecrus XL VI. et deinde. i 


C. „ Tubero Hiftoriarum primo G Sri T hem, 1 P. R. 
cum itlas hr claſſes SES cenſus faciendi gratia inftitueret, 
Pueros e | xl imaſſe, _ minores efſent XVII; atque inde ab Anno 
XVII". quod idoneos 2.4 Rep. arbitraretur, milites ſcripfiſſe, 

eoſque 27 annum XI. Her. e aque eum annum Seniores 
appellaſſe. Eam rem propterea notavit, ut diſcrimina quae fuerint 
judicio ori majorum, Ne Juventae, SeneCtae, ex =o 


7 Gell. x. at. Tenſione Servii Tullii, prudentiſſimi Regis, moſcerentur 1 
p. 24 5.8.10 This Diviſion is countenanced by Vipian *. ; >. 
With the Canoniſts there are ſix n 


Infantia — I. — VII. 
Pueritia— VII. — XIV. | 
Adulta — XIV. — XXVII. vel, XXV. ſec. Tura 6. e. 


Aableſcentia Jus c ww) 
| Juventus XXVII. — * | 
Shakes Aetas Senilis 
Aa wm Vn- . Gravitas * LAX. | | 
—_ 6. Seneffus ——— LX. etc. Senium vero, mn fors Senders. 
verb. Adultus. 


3 The Aetas Nobuſta, or Militaris; the Fuventa, quia ea juvamus Remp:* 
— wry oe the Period from XVII. to XLVI. as ſettled by Servius, was thought too 
*D.48.5.15. large by the 0d ws fl more on who therefore Wes it from — 
ES: That Period was ſtill more contrated by Yarro3. 


Cenſorin. l. c. 


Diviſo 


ru 


FP WG 2 _ . XV. K 
| Aſcent —— —— XV. — XXX. 

uventa r FX, — XLV. 

eniu mn . — XV. — LX. | 
Sandi, | —_—_———, ct dine. Add. Serv. 


to this may be gathered from Florus, in the Com- fen 28. 
| —— bee between the Period of he Roman Fre, r Lot. 
f and the Stages of Human Life. | | 


e 1 250. 


 Adoleſeentia — 200. 
_ — — 250. 
enectus | OT 1 Co gs, 
ab Auguſto 2 200. e 
d Trajanum) , _ | de. rel. 


. A to theſe Diſtributions, which extend . to Farty-fie 5 

or Forty-ſix, it is, that Polybius calls Hiero Nies, or Fuvents, when He 
was paſt Thirty : and Dion Caſſius calls F by the ſame Appellation, 
when He was near Forty. And Varro, extends Adoleſc 415 to the 

Fay Year, will explain many Paſſages, which otherwiſc _ appear ep in At- 
9 Of this ſee. 

Thus Eumenes is called by Corn, Nepos, Peradole eſcentulus, at the Age more,Ermſt.ad 

of XXIII. And Atticus, Adoleſcens at XL." as ſome We N 188 — 
I think They are miſtaken, - | — 


So Xen d Cic. ii. Fam. 1. 
When the Age of Man came to be {et ber ans by Aan. 
the 2 the Diviſion hood "TREES 300 0 
| Hamas 2 

mes . * uubafis B. 1. 
 Minorennes 8 Majorennes Not. 10. 
7 AI" n — * Hippoerat 
. Puberes. FJuvener. Senes, apud Galen 


With the Romans, a Perſon at XXV. and not till then, was called Ma- 25 48.5, £49 Y 
joremis: what We now mean by Comin at Age, and what our Law has 6. 
E neee. 7 8 *D. 22 
is is called Aetas robuſta 3. It is ca wyers Aetas per fecta, n. 
plena, integra, quod fit hn: le finis. by wy . 
And becauſe no legal Act could be done till that ti time, this Majority, or 2270 7 
Aetas major, is ſometimes called Aetas legitims +; and ſometimes, very Briſfon. Select. 
properly, Status. . 
is was owing to a Conceit of the Age of Man being ſettled at One 11 Re es 
Hundred : and fo they gave one Quarter to the firſt Stage. | 5 
Et placuit C. annis tuendos efſe, quia is 0" Vitae e Hominis Fin 3: 23: - 


, et 48. XI. 37. 


EE | This was the „„ The Acgyptians 3 - 
8 Opinion. And thus the Romans, at Proclamation of the Ludi Saeculares, 
| * 10 SEE WHAT NO BODT HERE AYER SAW 


* R EVER WILL SEE AGAIN :. 
vl. Obſerv. It has been remarked by Cujarius®, that Aeras taken ey ſhall undergo 
; a Variety of Significations. Sometimes it ſtands for the Aeta * 


| \ . 50. 17 Write in puenalibus judiciis Aetati ccurritur' 4. gr i Po- 

= A berty, or Vears of Diſcretion. * 2 | 
Si Tutores teſtamento 'vobis dati fant, hs; unus 35 "A 
28 actatis factus fit, id g pupiflarem actatem exceſſerit, futela tamen 
C. 5. 28. 3. .  veſira ad eum non perriner: | 


But generally it ſtands for full and complea Age, or, what We call 

| Turned of Five- and- twenty. | 

Aetas again is ſometimes taken for a Generation, or one Deſcent of 

* Mankind; which is commonly ſet at Thirty Years : And Aetas moteover 

| is the full Age, or Life of one Man, which We have juſt above ſeen to be 

1 | accounted one compleat Century. | 
The great Diſtinction therefore was 00 A and Minors, But | 

Minors were again ſubdivided into Puberes.and' Impuberes and Impuberes 

again underwent a Subdiviſiop, 9 and 22 Thus chen 72200 


the whole, 5 of 
| I. Infantis . 1 . 
Minors. J 2. Pueritia - er eff VII. — XIV. 
| = — 2 XXV. 
| (4. Juventus FP. 2. .. T2 
ue 5. Virilitas —— L. — LXX. 
6. Senium — XX, — etc. 


The firſt Period is fixed at ſeven Years, according to ſome Conceits of 


the old Phyſicians, and Philoſophers, Who were perſwaded, that every 
apud Phil. Period of ſeven Veats wrought ſome n in the Human e 


5 * eee Thus Hippocrates, 


ifi , 5 
N58, 25. Kd Edit. "0p avbowrre Poo ala cio Teen, fs | i Janie Alion, waudl lov, Wag, 


lieu dior, S N Moral. 2 ITALAION ut 8.15 axis EIITA tra, dd 

ex SOA ITAIZ 0 & N vor cp. eig r AIE EHTA. MEIPA- 

KION 9' AN veel Nu g, ic Tu TPIE En TA. NEANIEKOE 

d a axes euEyoiog 5 As TE OWPleeTOG, & re TETPAKIE-EHTA' ANHP 
„„ xls evo deorlog Wev|meos] or ths Th ET AKT ENTA. IPELBYTHE 
: & xg: wei iroiſa &, c rd EITAKIE OK TQ. 79 0 eber, PEPON.* 


= | In hominis 3 ſeptem ſunt tempora, quas actates vocant, infans, puer, adoleſcens. Infans 

3 . eft donec intra ſeptennium dentes emittat. Puer uſque geniturae excretionem, a geminatum 
| ſeptennium. 9 — uſque barbae birſutiam, ad annum ter ſeptimum. - Juvenis.u/que dum 
creſcit totum corpus, adquater ſeptimum. Vir uſque undeguinguageſimum, ad ſepties ſeptimum. 

Senior #u/que ſextum ſupra quinguagefimum, ad octies ſeptimum. Quicguid vers 1 ſe- 

zuitur, ad ſenium n. 80 


k wean 2 * 8 * * Was £4 1. ET 48 N . 

2 85 cue e, I, gorov, 2 N rim. da | 2; e 5 

+ Tus & rige re '0) 6 Sede en]. e. e 
Ken, inf, ele 27 yewopuarng. 1 ads 5 3 A 4 
3 II Tprary. 05 vide dCi, + l r. 1 . e 


tete L Weide anos apaboutms. To 4 | 
"A 5 23 Is 57 % 72 5 5 2 & HEY 69's % 49 
e e e nian 3 5 J7%%%CCCͤCCͤæ⁰ouw 4 

N 5 "RE Ka wal 8 icons Fu. e ds 1 I: 


7570 eh Taz xa] as vet os 247 * 
Or AY 57706 e | by - 7 


Eaſe E vey ) ewa 6 1 1 
7 PF A #32 „ End. & 7.54 
Ola 2, | an Tio Tage — py y 
Wl J dry irs f W. aha faber J arb 
1 . 5 


77 Ire 0 vie 9 4. 2 
Ou av Ego; | ih Lethe I Sn. 5 
Aud di el the Fliylciacs to place « job ET. 


Months; that being the productive or - generative Number, reg pig 
n the Pythag orical Ratio of Numbers z. * 20.15. 12. 


C 6 
not dhe e Bin of. derne 1 r  Gell.u1.10,16. 


1 Et minor i „ ELSE r 7770 e 1 3 N Macrob. 1. in 
a gue .. e 


| 3 thes in ome, Parts of the Felt) Fichers richer ho the © aven. XIV. 
Children, till they are ſeven Years of Age, never mourn for them, etc. if Bat. ig 
8 e "that time, = ſo ad a n 


e ſeptenos. pe, | og | 
1 oris, dente: re FER LA 
B Pogue ſeptem alles drus huic can t anner, x 76 85 
I YH bel, ſemenque buic genitale datur.. 3 $2 
„„ EN alits poſiquam annis creverit actas, _ | 
« Denſa Heger barhae contegit orta genas. Fes 9 
1 Aulitus oft illi cum ſeptenarius V% 8 
Vir tum virtatis fortia figna WA ͤ Pig | 
a Hinc monet adveniens uxorem ducere quintus,  _ 
Peofteritatis et hunc tum Spc of 
Fas Salers ln ingualene offi | en 75 
. __ » * Stulta nec hoc det 3 videre _ . 
Septimus acceſſit — tenar ius, - atque ds. 
LL ...,,, Oftavus, lingua pollet et phony, 'S 
= None aliquid- 2 et, ſed j jam minuuntur in ith 
1 Vires, queis peragunt fortia fafa viri. 
SF Sed decimus cum altos ſeptem perfecerit anner, 8 
8 Aaturam mortem * * dabunt. 


The 
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—_— LE aue 0 e dsc T e et 8 an 
hit great Conception of: Se Number, up 
Steps or Stages, which fa ater lald ont a ſittle a 
the prevailing Superſtition of the Clim V 
ſideration ſhould not be thaught 
fruitful Parent of mam tra 
rality of Mankind has paſt by: upngtigedn Hat WET? 
| The Church of Rome-has rticplacly 22 Fo this lucky er =” 
5 See Concil. In a Synod held at York, 4. 55 STI Articles of Faith, 
Ang. Lol. U. in relation to the Trinity, 9. 5 0 out ER nd thoſe concerning 
«Church tells us of Sever - 


ind Lynd. Chriſt's Humanit 
RY — deadly Sins, of en 918 2nd Seven Works of Mercy: but 
Tenor Szcord. becauſe St. Matthew Gold ro BE I Six of TE e laſt, they borrowed the 
| Seventh from Tobit. And Am m * it is not to the traditional 
Merit of this holy Numbe , that the e of that Church, are in- 
debted for their Sevrn Bac Kits (UE ay ee 
_ Ir fhopt not here. Both: er 4118 trodben Fable r b pan e 8 
Princi iple, and adorned their 'Annals with Seven Steepers. For in both 
ancient and modern Fable we find CON ARON, ih like 
maanner, furniſhed Chriſtendom. with Sever And, laſtly, 5 
| f HY compliance with this I Humour, 'We may. thank the ou no 
bee hy ene e e d e: l a 
* 10 5 Thus the old World 2 92 rt and fo + FE ſome. 
| fionsof it now.” The 8 Plauphine may be ſeen in 5 
Writer '. And He muſt be a great Stranger to genuine Antiquity, * 


1 
£9 


12 5 a niche bod. es bo rr gin: 5 


Tem. vl. rr e ee 
438642 E Infant, qui nondum Muitur. A 
"og Fi t pro his, ari unn wel abfint, 1 Tutores * 
151 e 1 af autem, 227 Sa. at, 
D. 26. 7. 1. 2. fut, er pragle fuerint, aufer Häfen praęſlent v. 


3 nomine agnitam vonorum poſſeſſionem,” et antequam pur, 
C. 6. 9. 3. diem fundti, refte coififittere milk dubitatio 1 r 
And thus, though Spoufals are Hot "Vieniſted to I 
not eſteemed | in the 1 1 4e hls 


IS UA Rl ads N 


* 


* 


Ceterum Septenarii naturam 260 an 94s ; ſatis un gras, cum ea cſi pracftantier, quam 
ut ulla facundia peſſit exprimi. | | 
In 


a j ep abe, if abenttum 4 
Fn vs; „ Qijapropter ta eine aetatis 8 | 
- _» Poſſunt, 7 — eb utraque de ular, 70. 
Int minores, quam ſeptem amt div „ e 0 
- 2, Puerit ia, or the Second Sia ee Err 9 Pubery, 
ſometimes culled by elnino le 8. Fo Fall, 'Pupillaeque, 
2 eee e Titre eue, From which tine 0 +]. 1. 22. pr. 
under Curatorss , l ibi I. 1. 23. pr. 
pet rj — 2 —ů— ins _ 
two equal Parts, in 4 mee | 
this Sing vas een accbrdingly goers rat. nd bord For wanted 
19011; ff bal 0 fs Fig £7 ©! Firſt FHIE 1e (110.74 10 118 23 301+ s | 
LH 7. 4] "vir a r 4 Wien) 00k bt 20 48 blu HIGH YC 1; 
FIT | DH, e #111 Or dis 37 AJ; 
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Besen 2 4 


41 37; 6 
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alt + 92 2 5 * Flr Ty 78. * | rr | 18 A 2 a 

i 1 K Fee (( WR 
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af. 7 « voc aich ic J. 3. 20. 16. 


"ts 5 1.5 for theſe eo Dy aft be fume Sage have 
different confiderations'in Law. oc DOE 1B 69190 200 1692 


a y eh nem tu, 4 Furie P7108 7). 3. 20.10. 
6 fir, cchacen coffe er faul ot inju- | 


ors Ei Heng Fl u qiaziiqmos : 50. 17. 


114 


9 


Nan Le and pre IX 


6: N W. 


A my therefore be  correfted, but 12 0 Rs e Pare" 90 444 B. 47.2. 
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the moſt weighty Conſiderations. A Marriage therefore which conrey d 
| ſuch an important Right, muſt be of all the.mpſt ritual, and required there- 
+ pag. 76. fore, as We have ſeen nee +, the Attendance of the Pontifex Maximus, 
| - Who had the Super- -Intendancy in all Matters of a Religious Nature. . 
This e eee eee e eee 
Iv. Annal. according to the words of Tacitus. 
wats, „ Pr emfuruinem ant ohen. ant inter men 
| 7 t 3 ; 
3. The Third and laſt Cern was conmpreons. . 
Cemptio oft, ubi Libra argue Aes adbibetur, et Mulier WY Vi ir inter 


ee. Jeſe quaſi Emptionem faciunt (. 5 
c 103. tio certis ſolennitatibus iſcos per, 4 in. We 
9 1 * et ſeſe . 2 3 Vir ita : AN 


MYLIER 6$1BI MATERFAM., ESSE VELLET ? Ila reſpondebat,. 

VELLE, Item Mulier interrogabat, vTRVM VIR $1BI PATER- 

FAM. ESSE VELLET. Ile refpondebat, VELLE. Hague Mulier in 

tt Viri manum conveniebat, et vocabantur hae NvPTIAE PER co- 
Id. ad1v. EMPTIONEM, et erat Maulier Materfam. Viro, loco Filiae ”. 


- Which may not unſoccebfully be compared with fore of our N Modern 

| 8. 115 

1. Georg. 31. Ser vius again upon this Paſſage of Vi gil, 

OTE, _ Teque ſibi generum Tethys emat omnibus d. 

has the following Note: porta 1 FR 

| Vo autem ait EMAT, ad anti en err, 1 

Maritus et Vxor invicem ere , ficut babemus in Jure. fribus 
enim modis apud Veteres Nuptiae fiebant, Vu — | 


= — quae convenit cum Viro juxta leges ſacras ipem eſſe omnis Taten, amni- 
wmgue ſacrorum, et beredem efſt ita ita wh Fi Pur pt * : 
| eri 


KLRKWIEGE FE 112 


- Nubentes ute Lege Romana aſſes, tre ad — inen, fas, 7 
dern, arque unum, in manu tenerent, Fanquam cauſa, 
FS * ie de haberent, 6 

 liarium ponere: tertium in PR" cum neee 


| mn ; Noni Mar: 
vicinali ſolere reſignareꝰ . N 3 4 —.— 50. 


This Coemptio is ſufficiently explained by the Writers * Rom Anti- 
uities . It to me to ar a kind of EARNEST, as We call it, viz. on 
e Money: which was advanced, Dicis cauſa,” in all Contracts, of which Dante 
this Treaty had a great Reliſn: though it was not ſtrictly a Contract to al 
manner of purpoſes, in the Apprehenſion of the Roman Law. 
I am the more confirmed in my Opinion from the firſt Quotation * | 
Servits? upon this occaſion. The Aes and the Libripens, that Form of pag. 280. 
Bargain and Sale had a place in many other Conveyances, as all kngw who 
bo acquainted with the uſual Tranſactions of Emancipatio, Teftamenti- 
actio, etc. © 


But Whatever it was, I think, it ves not peculiar to the Romans, as 


Plato will witneſs for't mel. e 2 ' pag; 279 
e ch cre tf este * e ne ee 
* Dain re, nne, c n ta abs 


As WOT uv der e gta bh, > 
noi IIPTAEOAT®. e | * Medea g 
we find an old Cuſtom of the ao among others, foe is Huf- 
band to purchaſe his Wife of her Relations : Thus Seuthes 3 ſays, rr A- 
Lok 1% ZevoPwr, * be ea duc, 5 türig e col 8. e 197 8 5 Ei 
TOMAI Operxcice _ + i tehinſ. 
oY ; | "Madina: [Thraces] | 7 Thee: i Keren. rag 8 waglwes d 1 Ade v ue, | 


GAX £490" ol * Bunovre, adde. pioyeobes rag Turadtac 
ie xvgws Pundooeon, — QNEONTAI rag 0 as Ne Tov vo 


Xenparuv peyanu 5.|| „ . Lf N 
I do not think this Paſſage, which algo from 2 5, coines up 0 rr nar" 
to the an VIZ. _- 


pag. 10. 


Te; de ag vous Nan d eib 55 BagCag nu; Eoidy poPoperro s 1 Polit. 5. 


Te wg e Eee, Fas TTNAIK AT EQNOYNTO Har AAAH- 
_ gc Te AoTe =D alain egi Te olelteuv, evy0n f 181. . 


— 


— 


* Nos Mulieres ſumus miſemima propago, 
_ primum quidem oportet maximis opibus 
aritum emere. 

- + Tibi vero, Xenephon, etiam filiam dabo, ac, fi tibi filia eft, eam more Thracico emam. 

Liberos ſub conditione avthendi venundant, virgines autem non aſſervant, ſed quibus libuerit 
cum viris concumbere ſinunt: at uxores aſſervant WE, ae magno acre a parentibus 
coemunt. 

1 Antiquiores leges valde ſimplices efſe et rudes. Graeci enim ferro incedebant armati, et 
uxores a ſe invicem — Et quarcunque N reſtant legum antiguiſſimarum, ſunt 


abſurdiſſi ma. 
oY Nn - This 


Nee n * 4218 for). 1 : 4 . h 
rarer een 10 bel 10 . 755 * eb N l e t WR 
0 „„ ESE TVO laſt Solemnities wrought. each : of ther an 

the Fosmer did dot. An Kat. 


* 2355 re e eee — Roti Kern, rumor 


2 i Ot 94 WL 
3s. n + 

| of «Tha ** e 
1 2 Father. 

56: the Sorvivor ucceeded to he Est of 995 | 25 

one vero at 415 7 = 0 2 FEY NE i 

15 Amd 4 tus in P#tris be 7 e l 15 22 
$ Servius in an, Juſtum alter Fatere $4, A 
Virgil. * For quoque quae in Man uus 52 1 heres et, quia filiae ho 9118. 


» FPariat. * That She was in loco Filiae upon this Occaſion, there are many Proofs. 
Moſ.etRom. She acquired nothing for herſclt (ied was the caſe of Children and 
2 Dionyſ. Ha- Slaves) but for her Huſband; 
— Nuandocunque In manum convenerat, a omnia ane, age doti diceban- 
RR” u, marito ſerviebant *. . 
gil. 1. Cum mulier uiro in nenn e omnia, quar mulieris g wie 
funt dotis nomine 3, W 
And accordingly, like Children-and 123 She might kane ber Gs 6 or 


private Property, permittente DOMINO. For that alſo was the name. which 
the pot h f „ upon this  Friaciple;, had a 2 and to n is 


allude, | 
7 * Connbia mftra © TY 

Au. Aen214. Reppulit, ac Dominum Aenean in regna un | 

ee And this Term We find in ſome Paſſages: of the Roman Law s. But 
C: oy 321. of this Menage may be conſulted at leilüre. Time indeed, and Com- 
*.Amaen.]:C. plaiſance to the Fair Sex, inveſted the Ladies alſo with the Character and 
Cap. 25- Appellation of Domina?. But ſurely it; wag great Revalution of _ 


7 See Fabrett. rg 


1 pag. * that _ ates the following Epi ph: 


5 

OD Se AENMILIO WaLERIOO 

leck. 11. 38 CHORINTO HOMINI BONO 

Air de Nope QVI VIXIT ANN. XL. 

pag. 232- DEFVNCTO HONORIBVS AEDILICIIS 

| ANTONIA TOR TONI 25 
MARTTO OBSEQVENTISSIMO . 
| B. M. F. : ; 


| MARRIAG = _ 283 
— the Power of Lifsand Death wave Her//ni oe, 
his own Children; and Like them 35 Wag called by his Name alſo; as * Antiqg, 
8 _ 1 laided'the Cipc nc gef In Minis Com ie Lib. 1. 
wventro , Wilk nförtm you fr 'the beſt Avuthorl n 17 n apt nes ; INES 5 
a 1 however from the Pari 4 
15 your — She was atv "Marfts; hn Qu with in 'Chil- » See Gothe- 
who ate always Conflituri, Manentes, ſacris 
.. 8o.inthe old Ged. 2. feeris Puremtum offe : Tus v ihevins tra C. f. 
74 wenge ,, And This is the Expreſſion when the Adopted leave che ut. pr. A pe, Ada. 
Power of the Natural Father, and paſs over into that of the Adoptor: 3.28. ule. 2. 


E Et aliguantulum adjuvabat beredet, od M. TO in e Ja- # 
7 5 ln wc faces frayferat*; * „ wb POTN 


Before I take leave of this Subject, e ih "rr | 
I. That Confarreation, or the Solemnity of Sacrifice, dots tilt hom 5 
to conſtitute a new or diſtin& Species of Nuptiae: but is only a religious 
Rite, which either attended the Marriage Contract or not, pro arbitrio. 
2. That Confarreatio, Coemptio, etc. were not peculiar to the Roman 
Conſtitution, as We can gather froth the Paſſage which 1 have produced 
from Plato: And that the ies ye of that Writer, and the ; less rofeus 
of — . Halic. mean pretty much the ſame thing. 
| t ſome People 3 concluded, that the Yxor Vu capta, i. e. after 
_ = compleat Year, without Interruption of Uſage, and not till then, 
was as much in Manu er Maneipio Viri, or did convenire in Manum Mariti, fy 
. 1 Tah. way of SIN, And this, they lay, i is ſupported | Pare Ti 4 


I * 37 2 Name ooo. Sed nere Viu an 4 75 * 


But this is very precarious : As ſome MBS. there read Mann, HE ſoit 
ſupport Matrimonium. | 
Thus much for the Solennes Nuptiae. But gs Conſent is the very Eſſence | 
and Foundation of Matrimony *, the Solemnity was very often waved 5, . p. 50.15. 30. 
when this Conſent or Covenant admitted of any other kind or method of . 35. 115. 
Proof: for one great end and deſign of theſe Solemnities was to attend the C. 5. 4.22. 
Contract, and reniler it notorious, * 
| Again. Conſens forming a Contract, md! Contrad being generally 
attended with Deeds or Mritings, ſo alſo were theſe Matrimonial Contracts 
ſometimes attended, for Security or Notoriety fake, with what were called 
the Nuptialia Inftrumenta, or, Tabular Nup Wa. But theſe, tike Marri iage 
Settlements, which are of no Avail but ick the Wealthy and the Pro- 
ſperous, were often ſuperſeded, and the Conſent and Concurremed was left 


10 be gathered by any other Conclaſion thas cold be made ©, e 
| 0 | C.5.4-9- 
N 2 | When 
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this Union; — rene 
ttmat Rn er Proviamaetion/ abit the Buried/d9io! Sutefdbtalis eie ¹ů,jꝭ 
3 required; and the Diſtinckion betuven Public and Clandeſtine Marriages 
Leen. Nor. o uſe. Concerning which ſee Gothofred upon:Leo's:Conſtatutions *, = 
= of the laſt Sort . u Mandeſtines, have in ſome Countries been 
beig N and; ipdifloluble, aftenaabe) were one contracted, and the 
Children legitimate that, ſpring com ibemre fin others not. Concerning 
"+. which ſomething in my laſt æjted Amthory ot novit los oct peu 
ee Marriage wich che Romans contracted /olo.ct,nuds: Canſenſu, or 4 

| attends With 30e ee which Tha ye been 7 
ug uppoſecd hy ſocge 10 Fon ftitutg Ihe düfeneges between Matrimpnium 
1 and Nuptiae.. We have, la ;ffen, 908 di before ?: and We 


J.1.9.1. have moreover obſerwede Ust TBV are, often cn funded and o 
2 * e as wel e by | 
11 5 
This is another Word 15 warme. or ber eee bahnen, 
to Nuptiae. 1 oy den 
9 Servius ad Connubium ef Jus 1 3 9, 1 
* * Conmubium eff Kamut, er ducendae Bacillus. Aha 
ViIpian. Tit | | 
5.53. ans 040. conrvoryM. ; . 
D:35.1.20. This alſo differs only i in Name: as is plain from e who#calls Mar- 
pr. riage, Nuptiale Fugum. It is to be noted, that, although the Idea of the 


Yoke be applicable to both Parties alike, and that they are called Conjuges, 

according to Feſtus, tanguam ejuſdem Ju 7 pares, yet in the better Apes, - 

F with the Proſe-Writers at leaſt, the 'Word Conjux is never N tor the . 
Fabrett. In Huſband, but r for the ney alone? RE ; 


: ſcript. p. 298. 


( 3 coxsoRT IVM. 
. 23. 2. . Nietiae ſunt Conſortium onnts vitae. Modeſtinus Wt 


This Expreſſion has its uſe in denoting what in our Marriage C 


is deſcribed in theſe Words: F or Better or Morte. Gee. 
Eadem Conditio : Eadem Fortuna. 


Vid enim tam bumanum eſt, quam ut  fortuitis caſibus mulieris maritum, 
5 D.24-3.22-7 vel uxorem viri participem eſſe? 5 


This Community, or kind of Partnerſhip, conmnithfabding what We 
have obſerved before of the Dominion of the Huſband, even over the Per- 
ſon of his Wife, who was in ejus manu et poteſtate) was partly intended by 
the Roman Law, and is ſi — by many favourable Conſtructions in 

it: « 


MAMLISGH = nn 


i. bare the danggens 2a be adkind.if Game Domino het chro, 70. 9. 32.4. 
oui f. Tenderneſs for r 01 pe | honaut)ofiqheimatried Btate?; * 25. 2. 2. 
An Action af Thievery or Laceeny not lie againſt the Wife aſter 18d 


paratiot / but, hat bad, a e op: 
Neu amoterium uditrum 
2 en e e 
wm ficere, ut 


ae ror * 

bib Hicexi 

in z59 ee eee uns ee vol ge ee 91.1, 5 

Again. They were given to utiderfiand; that F had in great -ieafure 18 42.1. 
all chüngs in commen between them by Ale rent Cafe Which theit Law Rutgen ad 
took de reſtrain Donations between! Huſband and Wife 4 Point, With Hor. 1. Od.x. 
which their Books ire meh knfkeffup.,- This 1 prefer to hte other Zaſ(Btis aſk 

which have been brought to diſccurage his pecles of Alienation.” 99 a NPY 
Plutarch, who" recites'many;' gives it the ef renes allo; OR * * 

Aid 2 gov Aatlv aw N Wag a, übel EE FO 22 


17 nov d 


as; H ja der Zr. de; KOINA * ura, in ah be e Fes, 
| © dg Ta Nuran 5 {4 122 EP vac 70 > dob, 4 NA Barbe, | 


. 4534 bg rd 4% lebte. Tab Beg . YGO1; 1161 101 DE * een 
4: Laſtly, it is viſible in many parts of the Cerermony,. as in a the well 


known fnmnes. 1148006 e e 


1 EY * 9 * * > * 5 


| VBI l A 1555 N EGO.CAIA.? "Ser | 
' ſo moreover in the ſy of Fire and Water, "wehich made; 0 2 f 


conſiderable a ſhare in oh Nupyial al Gelebraton as to be accounted the © very W 
| Eilincs of the Solemnity : 7: 


Vos faciunt juſtos Ignis er Vrida views; e eee, E 
0 die Nuptiarum, priuſquam ad « eam tranfiret, et 2 5 


Aqua ef Igni acciperetur, i. E. Nuptiae celebrentur + — : "I * * 
Bade ubi ſacriſicas cum Conjuge wenit ad ara. 
Aefonides, unaque adeunt, pariterque precart | 
Incipiunt, Ignem Pollux Vadamque Jugalem | | | | 
Praetulitꝭ. 5 5 5 Valer. Flace. 


Plutarch here again 6 "Sa many Solutions of this Croats Dion naut. 243. 
Halic." leads us to the true one, when He calls it, KOINQNIAN ug x5 , 
\ Paſo. f It expreſſes, that the Accom modations of Life are in common to . | 
both: Accomodations, which are not to be procured without the Inter- "I: 
vention of Fire and Water. For which reaſon, the.uſe of thoſe Elements 

was interdicted thoſe, who were under ſentence of Baniſhment: 


An, quod in his vitae cauſa eft ; haec perdidit exſul : 


His nova fit Conjunx: haec due magna putant? Ovid v. 


— Faſt. 791. 
An hace oft verier Ned, 


- ® Cur Donationes inter Maritum et Vxorem probibitae fant 3 


guod mariti et uxoris omnia debent eſſe communia ? 3 enim accipit yg * is di Jer pro 
alieno putare, quod datum non eft. : 


.+ Communionem Inis et Aquae. 


o 


MARRIAGE 


= 
* ef damnatis tar + vide 
"Vet in . dnt quam ap Ne Lal 


x1, Obſery, 4. the whole, this fremi quality of Fortune and Conditldh in 
_—_— ky the Cook yer) "a Af iba 1 


Not. ad Ovid 1 State y to'u ca ener bf Adininiſtration, 
u. de A A. which erk calls the Ari/deraHtul Polity of Man and Wife . Where 
— nue ag tbe common Intereſt of the Family, and the Duties of Oeconomy ſye upon 


19 The. both alike; where the Power was 1 ſorae meaſure ſhared between them; 
id. 18g. and no diſparity, no gradation of Authority underſtood, but what might fairly 

> Abore, pig. ariſe from the ſuppoſed Superiority of the One, upon the conſideration of 
yp Strength, of Judgment, 1 and wiper Plutarch has 3 it 7 * 


— wy this l 
2 perty Was not the ordinary Diſpoſition of Law, unleſs by nel — , 
b. 24. Bs tion it was ſo provided. It was a Connivance which the Law ſubmitted 
. to, and, for the Peace and Harmony of Families, rather indulged the 
Suppolition, than confirmed the Right, The Intereſt, which the Wife had 
in the common Goods was Hus, non Abuſiis, She had not the W 
but the ordinary Enjoyment. 
2 this Partnerſhip was not communi Fure, as I have juſt now laid 
down, is — from hence alſo, that even the Wife might in ſome caſes 
C. 5. 14.8. have her te Property, where the Huſband could not intermeddles, 
However that & diſtin& 3 — wor Wife was —_ m_—_ greg 
upon, was contrary to all the Principles of good Policy, and, ope, I 
+ Cafin.11, 2. {hall not be thought ſevere, when 1 add, that it calls to my mind an 
25. 


unlucky Paſſage in Plautus *, 
Vade ea tibi ? n 4 
Nam peculi probam nibil babere i! 
_ Clam virum et guae habet partum, ei baud commodi 90. 
* n viro aut ſubtrabat, aut ſtupro invenerit. 
viri cenſeo ſe omne, quidquid tuum eff, 


However, let it be 


(6). CONTVBERNIVM, 


l derte Tom, | This is the particular Appellation, which the Romans gave to the Con- 
eat juntion of their Slaves, to whom They did not impart the Rights and 
A. Faber. ad ntereſts, the Idea and Effects of lawful Wedel: Theirs was Figura et 


ww vr — g. Imago Matrimonii tantum 5, 


Cum Ancillis non poteſt 4 Connubinm, nam ex lui Contubernio 
ASS 2-21 4 Servi e 
e . es ae 
* Sicut cum duae 0 bitur, ita lia rette 
inlins — — emf == Tz D my 
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on Ya ol Lotus 21 ? Plant a ot, 
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e e u 2 608 0 | 
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F\ t Pay noligd 447 73 6 1 100 271. F . "EO 1 n. 2 
ab Rights however of Blood, Relationſhip, r "= 
to — and ſuch inceftuous Mixtures, - for inſtance, were 
them, which were aguinſd the Laws of their Being; from the — 
which nothing could divide them. Qyia Ciuilit ty ail quiden Yard = 
e poteſt, naturalia vero nom urige 
An be ibremember'd; that Contubermium is not tied down/to Slaves alone, AG 575 -] 
but is the Expreſſion for all ſuch Conjunctions, as the Law al not 52 44. r 
1 etc, Wie is Cur from the Law cited in my wor "ol D. 50.17. 8. 
Py * 3 TA ; ”C 
1 4 +: Si; 5 34.9 


Wie . to Wee 5 Ro Nature and Eflence of — and 
thoſe. rational Principles, pon which it is founded. 
Woe gather by Reaſow and Experience, that This is the-only Way by 
which Prqvidengg, has plan d the, Sucteſſion. of Mankind; as it has been, 
not unelegantly, Called: a kindyof Artificial Immortality: Damnum dete- 
dentium reparatione novorum rependere, And as this is a manifeſt Deſign of 
Providence, it is as manifeſtly the Duty of Mankind to benen 
with what Degree of Obligation, We ſhall ſee A „ 
Some Syſtems of Law, and ſome Schools of Philoſophy, as We be | 
had occaſion to obſerve 3, have joined together in a harſh DoRrinet no: Above, pag, 
os than that. of involving the whole Animal World undeg one Idea or 111. ſeq. 
mplexion of Law, called from thence, the Law of Nature. It is true, 
| 3 has viſibly: and alike! ſubje&ed both the „ and Ra- 
Tue Syſtem to the Influence of two very ſenſible Impreſſions; the One to, 
maintain and ſecure the Perſon of the Individual, and the Other to continue. 
and propagate the Succeſſion of the Species (. The laſt of which lies before 20e, pag; 


0 


us at preſent. 
Hoc apparet in beſti eſtiis, A Meder, natantibus, cicuribus, 
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23. 


Cie. de Aa- 
micit. f 21, 


* Ladtant. VI. 


7 Dion Caſ- 
ſius LV1. 2, 


Arif. I. Po- 
lit. 2. 


'9D.1.1.1.3. 


s a fine one, viz. To expreſs the Deſtination and 


MARRIAGE | 
Ane ad; quas jt ß. 


mante 1 be ut requirant 
licent, eju neris animantes : idque faciant cum i er 
E. A tudine amoris A 0 | * 5 


a  excogitaſſet Dau duorum ſexuum rationem, ibis of ut + in in- 
viceni appeterent, et conjunction gaudi rent, 52 ratione propogari 
et multiplicari genera Mente. Wo 


Ad yay rr 3 75 To u- 6 Tg 2 bree rude Oe 4 1 

| phevog pate * 1 Te gude T0 ov 7 2 T0 pew agpey bird, To ds 

Ov arvoduZac, + iger 2 auler, cpi oi Ty Woo De guru lac 

th: 8, X Yoyiyuey Thy. duda, GUT) tToiyoty, ores 6% Twy att ve 
alva didi rgõmoο r, T0. Nr aregyaoyra '.* 

But Philoſophers, who have examined this Principle with the qrentoſt 


Attention, have not ſat down contented here. For — that the 
| Syſtern We belong to, is not only ſupported By theſe Laws 


Tradition 

and Rules of Succeſſion, in the Circumſtances of Man and Auimal only; 

but reflecting tha They extend farther than is vulgarly apprehended, have 
into the Alliance the Yagetable World alſo. by; 


Tire os ix wearer, (are the Words F a very experienced Philo. 
ſopher 9 ax © Zeri 2h Tolg AN Rog . 3 e Fwy T9 


5 odor abr, rottoy KATA 


| Which in m P ſe runs B ee 
* This is not a Matter of Choice and Indifferetiee, It is Mites jon 
* of Providence, and the Rule of Nature, that there ſhould be an Effort in 
* the Vegetable, the Animal, as well us the Rational part of the Creation, 
te each in its own Province, and each according i its own method of AQi- 
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was never raiſed fo high, even in the Zenith of its Authority, as to affect T L 
the Liberty © ol the CE WEE Au wit allt cir Books call 88 
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3 11. 26. 


4 Cic*] 
Domo, 4 * 


6.32. 


Liv. VII. 7. 
Add. Salluſt. 


Catilin. 56. 
Flor. I. 14. 
Gell. IX. 7. 


Orol. WI. g. py 


VIII. 79. 
Aurelius 


Vid or n. 28. 
Cicero I. de 


Fin. 17. 


P. 49.15. 8. 


7 
. 29. 


indeed, upon the Matter, 


* not very e to hs: Intereſts of 15 Senate, They ha 


frequent. 80 4. a 


ritas liberorum. 


7 POWER OF THE FATHER: 
But I know to this it wilt be anſwered; that by Sale the Liberty Size 
only ſmothered for: a while not extingu iſhed. For the Slave who was 


manumiſed, became 4 Eibertinus on ; the Son came out genus. A 
Privilege which Manumiſſion could n though it might 4, 


n i . + Cloſe or unfold it. And moreover, the — of the Letter will be 


apt to ſay, What is often ſaid upon cheſe Occafione, that the Practioe; ſuch 
as We have juſt now ſeen it in Caius, was not according to the original 
Inſtitution,” but camè in the Place of it, when either the Rigour, or the 
Abſurdity of the Fact compelled their Fore- fathers to lay it For, And 
* as certain. 8 
Power, be it what it will, had OR Gen in Nis 5 it muſt alt be 
counted for there: and it muſt be SAR fled; that at this Diſtance of Time 
there are ſeveral Points in thoſe Conffitutions, which will not ay admit 
of a ſatisfactory Explication. EO 
itz). Another Power; which was tuch more conſiderable, aich leſs 
controverted, the Power of Life and Death 3 of it 
by-Dronyfiu don Brabant 


AY Worn, nnd 


Amd ; 


Romulus gave the Father an ankemited. Power: over his: Children. He 
could confine them, beat them, employ, them in the maſt laborious 
Services, and, in ſhort. Spe them, to Death c der 


theſe Sons, 
employed in the Sctyiee of ountry, or 
<« had, received the 5 dements. of that Country, in the Honours 
10 * She: had whe, ya. which. account it Das _happen'd, that when 
*< ſorne extraordi as have been making a popu ar Harangue, Nova 
ve been 
c forced from the Roftra by their Fathers, .and x yt to. Death by them i in 
t what manner they pleaſed: and not a Megitt te has Ates to inter- 
« poſe. I need not mention the military Exccutions of this Sort. The 
Story of Manli:'* Ti orquatus, and Others, are ede Renee.” e | 
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 AVCTORNE: ESSES;nVT. IN. TE b. FoxnTervs VITAE NE- 
CIS YE POTESTATEM, HARERET VT IN FILIO#? 
"Ana this is what Hade the Harfe Writer id the ſame Orations obſerve: 
mM men, am! Viri u, amn: , I viveret, 


tc at that very time, were 


Patrem Tuum, Cie den oft 
qua ſevert tate flit, * pre fect Toh ViVeres. * N 


This Power therefore 7 8 be diſ ted, as the Inſtances of it © | 
11 to 195 bor fighting againſt "Orders, | 
though victori For, as Pau lis Writes 


Diſci plina coftrorum. antiquior fut Fanal Romani, qua 2 


„ — ANTED 2 _ = ——— 1 . rn 4 „. Pra 


Before the Inſtance" of Marlins ſome have imagined. 4 ſimilar ene of 
s the Dictator: eee — 
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A very remarkable Inſtance of this Sovereignty; occurs in the ;Progrels 
of Catiline's Conſpiracy y: i a 
| Fuere extra Conjurationenm, c 5 Ares, 9 1 7 Colilnam 7 mnitio prof 2 
unt. In his erat Fe gg 75 e 1 e ex Hanere 
Parens necari juſſitꝰ. 1 + +, ? Salluſt. B. 


2 731 4 


. toy. Land ande, that the Excou- dt ages 
tion was prefaced with theſe Words: f M 4321 Wort fs 2 a 

Nan ſe Catilfnartllums ef Patriam, ſed Patriae adverſe. Catia 

un Ainam gentiſſe. 21 - %% hed) lolo De A ttt 16 MET: 


FA And the! Account g ziben of the 2 52 Vi Cuffs 218 wor t clings! n. 36, 


*£113 4 ohh Ogio, & 0 „ of STIL, a FEC rater, de, Yo * 
ict ge HKlra (ccſe vi 7 Po Boca LN. Yag & . 2 
BN, or. Urralo, 2 2 1 2 "Wai as 0 Gan bree. 45 1 
I find:this Act of the Father greatly reſented, when, attended ih any 
bew of Cruelty, or Marksrof an arbitrary Tempe. 


8 Eg. wal memoria noſtra, quia filium ſuum 'fagellis e 


411 in foro gruphiis confodit. Fix illum Augusti Cagſaris Aub to- | 
tas infeſtis . hpatrum quam filiorum manidus eripuitʒz. 3 Senec. 1. de 


cle ny ele Arth with" Elim itte Remirk;' that This gh nets 
ES ee ence of Power eto VE" Exec ted in a Wariton or laiwkſs, 
in an ae e gelen 7 4 


. Diſcteien, at 'Metcy, | 


and'; pro Iubity 105 3 Hera ave been a r Juriſdiction: 5 
V here the Don Ste 4 1 ec H ſtead of the Givil Dion. Halic, 

LI LITER VV: ſtic 1 1410 kate in 113 4 * M. Z ft III. 22. 

111 1500 vo ** . 740 (3 e 9 14888 I | 

_... » Recognitione FEY | | , enem, Hb 95 enum, "fedq quem gate 0 

1 ee fibi Arme af, A a e Gini 78 N dicens Cen- 

TT OE a ing. 


To begin with the Aithor I was "obliged + to „ktely: A 
Cogniturus de Filio T. Arius, AARP e Colin Cleſartin Au- 1 
. Veit in 7 it privatos pee ates: aſſedit: part alieni contitii fuit. rol 

on dixit, * Inmo dbu fvbnirat: Nod  factum effet, 


- Caeſaris futurg, erat Cogniting Oak e Ludita cauſa, excuſſiſ- 

que ne et. Of, guae adeleſcens 016 y 72 el bis, quibus 

arguebatur, petit, ut entenuam, — e ſeri eret, ne ea omnium , 

, feret, gude Cagſaris fulſet®. 999 — . 1 7 

There cannot be larger Aſſurances of udicatory. Aſſeſſots (one et ait! 

Wat are aſſured of, poſſibly all) ug eat 1 9 5 Character, and . een 

thority. A ſolemn Confiſtor : the Limits of the Juriſdi ation aſcertained: „ 
Appearatice given: Plea, Th bfortmartons, and Sentence. n TELE 
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Cic. 1, de Fin. copmrione faſcep 4a 
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9.1 All this is agrecable to the Roman'Conftitition; ae as to 5 Reſon : 
Dedham. wt to N enim iel cauſe fuer nam dammurt g att Ratio pa- 
17. | ©. as inv 00g 5 28 Hon VIFNLUOEL Gb 
* See above, 511 J. 101840 210304 1 Nee? 2 
pig — - po e guemcunque en ENGM 4 5 2506. 4 creta 
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de Proview. quenguam feels um indemnatum impune voluiſtis occidi N. N | 
; + Aogato L. To this may be adde at Argument 4 Fertioric: That if. Romulus did 


de C. B. 19g. not 5 a Father fo wrt HAY Birth, 3 a 
e 70 he confer upon, him a 


Dion. Halic. aR Roma 


III. 22. 


10 rn 


uſtracy, not ryrangy : 


= | ily, 5 of 1 : | 
| * Dion Hale. af ntile . rab, e domeſti 1098 Mage: 


1. 15. 


? 11. de hesef. iel ſtratus, ſub guoram guſtodis cuntinere tur“: . 2 1 


22 


31 It muſt not howevet'be diHlembled; tliat ſeveral Inſtances of this Paternal 

Power were tranſi&ed [withobrtithe Ferms of Juſtice, as far as appears to 

us; as the Caſe of Manlihs, and Fubvits lately produced. To which may 

* Valer. Max. be added that of Finding eur, 2 * r een e and of 
. Fabius Cenſorius- 3 2 ac! 10 8 « = 


* IVI e Tnſtante che bar Plvkkrch ; wihich is that of Caſſius 
' Oroſ.1v.13. Brutus, who in the Latine War treated with' the Bnemy about dene 
Parallel. Gr. his Country, and opeuing 0 them the Gates of the City: 


wi Alas ATE Amgias. Kaoru E  or9blipep | 


Pwgabrrs Þ eig voy 6 U 5 
„ ue abr Karts, — Nu 5 beige, 2 creo Epabey,* 


„rein A Story fit to be matched with that of Fauſanias s; and Plutarch 
+5 ig his Zeal for Paralleliſm could not mils. it. But there his Author 
¶Curyſermus] differs from other Writers in ſome Particulars. It was the 
Matber of Pauſanias, if the beſt. Accounts can be credited, and not the 


Father, with Chryſermus; not was the Father of P auſani as called Ageſilaus. 


34A depr thenfur vero confugit ad templum Mintrvae Auriliatritir. Capt vero pater, 
n inciuſit, i fame netauit, t — SAC? 5; Non ena 1402 11 
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out referring thoſe, who want far 
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I need not inform the Reader of e ee e in 


public Spirit, could rival a Roman Father. Br W at 


I cannot cloſe this particular Art icle omeſt tie tli« Sovereignty, vb. 
Bure Meere upon the Subject, to a 
Treatiſe compoſed by Bynker ſhoek, and entielelÞ De ure Occidendi, Vendendd. 


et Exponendi liberos apud Veteres Romanos*. And moteover, as to the Liberty +Opuſe: Tem: 
particularly, which the Ancients 2 in Expefing their Children, chat is 11. Hase. 


adjuſted wich great Accurary.by: Ger. Noudt la 4.fingalar. Treatiſe, entitled . 
Julius Paulus, five de Partus ow IN et. Nece apud Leteres. 72 1 
Hut it is time to conęlud this Chapter, which. I ball do with es wo 
how this Roman Principle in Proceſs of Time loſt its Rigour and Severity. | 

It has been imagined, that It had abated; before the Lex Fulia of 
guſtus, which gave the Father a Power, of lies. his Daughter taken 
in dultery. For, as a ws Chilan argues, where was the Neceſſity of - 


creating this Authority by an expreſs Statute, if He was poſſeſſed of it be- oo 
"IF And if the Power of the Father could give it Bim, He had it before. 52 T 4535 


Patri datur Jus occidendi adulterum cum filia, quam in poteſtate h-. 

"bet. Tague. nemo ahr er Porr ſbus Hem fare lee. Sed nee li- 

fam. Pater 5. r nde | e 

Saen Patri, fi eo tempore eee Aa, non quo in 

matrimonio collecavir.”  Finge enim potewrodattam in poteftats . 100 FR Las. 718 ty „ 

be this is doubi i, $2 We, Nike ſeeh this" Power alluded to by ag _ 

Emperor Claudius. It was dying away inſentibly by ſilent Cond allah maſt 

rente, and the Work of ke Refneient of Roman Manners, ane 3 

the Article of Humanity, mig! * down, by checking the Practice, XN, 

ple. And this is che — of ſome Civ - 1 


without diſputing the Prinei 


labs. Others again with Gyjajus 7: imagine; chat When the Emperors de- v1. Obſerv. | 


came poſſeſſed of abſalutg Dominion, - this Rival, Jariſdiction was looked '7: 


upon with an evil Eye, and therefoxe.reſtrained\\byy particular Conſtitu- 


tions. And it is the Conjecture of more than one, that when ; Antoninus: - 1 - 2 
Pius ſet bounds to the Power of the Maſter , He could. not Poſiibly « 11815 8 


overlook that of the Father. But this I aid was Coſſecture. 


What follows; is more certain: The Power, of Life; and Death. Was 


fooked upon as obſolete, when Paulys?:;the s and Vlpian wrote. D. wn i : 


Paulus and 12 an lived under Alexander Severus, - | D. 48.81. 2. 
And that mperor moreover | in KY Reſcript, t to  Artemidorus A. © 228, 5 
Fun it: 


Si Filius tuus in foteflate tus eft, res 2 ibi alienare non pothit. 
Quem, ft pietatem patyi debitam nun ug noſcit, caftigare jure patriae 
Poteſtiutis non probiberis + acriore "remedio uſurus, 2 „ puri contu- 

macia perſeveraverit; eumque Praefidi Fal, ene Ame 
Vententiam, quam Tu quogue dici volueriss. N 


| 2 were reſtrained. particularly from ſelling their Children, by the | 
Emperors Diocliſſan and: Maximian i, about the beginning of the Fourth, C. 4. 43.1. 


Century. | About 


— on — — —— — —— —— — 
. - — — Ry 0 ” 


POWER OF THE FATHER. 
About the Year 315, ue, the Emperor Conſtantine dirdted an Edict to all 
the Cities of Italy, wherein He declared, that to prevent the Murder of 


Children, which was too frequent and ſcandalous, the Public ſhould be 


bound to maintain the Children of thoſe who were not abe to provide 


+*1. 1. C. The- for them (. 
— — In the Year 319. He laid the Ax to the Rodt! and müde! it t Capital : 


Pes, etc. $64 quis Parentis du Filii, aut omnino AdReBonis gut, quae nuncupa- 
. 1 tone Parricidii. continetur, fats proper averit, five clam, froe palam 


id eniſus fuerit, poena parricidii teneatur, et neque ladio, neque 


ignibus, negut ulli alli ſolenni poende - fabjn vetuy : fe 4 infutus culeo, 
cum cane et for 9 ef vipera et fimia, et inter eas ferates 


anguſtias comprehen 217 40 {er contuberniis miſceatur : et, ut re- 
7 onts qualitas tu 


C. 9.17. ie. ſaperſtiti, terra mortus ofEratur 1 lk a 4H 


All this related to Children. Expc po or natos and 
guinolentos was yet in Pra ai. This the lame 8 alſo reftrained by 
4 218 a Conſtitution A. 33 16. 
rA. 365. Valentim am and Valens, by a Conſtitution cohfeting ; or poſſi- 
biy confirming, the Patria Poteft others beſides the Father, ſuch as 
Uncles and other 2 ts confine that Power to moderate Chr. 
reffion only — Quo ff Atrotitds Fai jus domeſticae emendationis excedar, 


re placet — delits Feos did Fuditum notion, sm. 


747 =D hes 4374 4. Expoſing and Killing Infarits: was made Capital; under the Em- 
To 55 g- per | — 2 and Gratian®. 0: wot! bluow dot to notiot 
"And laſtly, We End that the remaining Inflance of this extraordinary 


Authority, which was aum in noram dare, had been compleatly abo- 


llſhed before the Time of Juſfinian. The Meanin 
In Damages and Treſpaſſes, committetl by Son or S 
in the State, and againſt whom therefore there lay no Action, the Father 
or Maſter was convVertable e and tõ make good the Damage, or de- 
liver up the Party offendhig; hoſe perſonal Service was to make Satis- 
faction. This in the Son 5 liberal at leaſt; | bat: Aten ef ne 
was abominable, therefore very juſt juſtly Giſcohtinued;» | bat vlg 23860 
_  Qurs enim . Ra Fillum wid er naxime Filiam, in itch 4 dari: 
Ar pene per flii fit tor pus p. ater mugis puum filius Periclitetur: em in 
filiabus etiam pudicitiae favor boc bene excludat. Et ideo placuit in 
ſervos "cpa wars noxales actioner eſſe pr proponendas cum apud vo- 
teres legum comment atores invenerimus A CIT AIG filiosfam 


which is this: iz. 
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Yon mare, vel in amnem projicia- 
tur, ut omni Par, in vi vus carey in 4 10 et ei coelum | 


e, who had no Head 
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Doom de. Mannuniſfiene Ser verum. fon Tap 1685. 12. 
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Sinne 
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DILL, Ae 


"HE Third and laſt Ns in rent Fals i is Servitude ; or im i 
. with the Ancients, Slaver 


9 Sera! an _— 


od Seri. eſt Conflitutio Juris Gentium, g 225 e, ann aliew contre 
nuaturam ſubjicitur”. 32 1 67 So 
Jad the 1, Relation, though Jaſtiaten bas eln dd 10 * Conũde- o i be 
ration of Perſons, the Subject of Guardians and other Characters: for 1 BE 
which e has been corrected. And that Matter is thus to be underſtood. 
When the Roman. Law: contemplates and claſſes Mankind, it conſiders 
their Statt or Condition 2. Now if it be aſſced what is bere intended by 22 Lib. 
State, it i 18 plain, that We muſt underſtand A! ditustiog of Life, the pris STATV th 
ration of which would likewiſe create an Alteration in Law. Mankind pts 3 
therefore is regularly diſtributed into Band and. Hrg. into Perſonas fun u- 
ris, et Perſonas aliem Furi ſubjettes;; and that Aliemum Fuss again is either | 
Paternum or Domimcum 3. This is all. which? Title in the Digeſt » J. 1. 8. pr. 
etends to, and Theſe are all the Characters "which. the Law: conſiders. 
The Stare of Magiſtrate, Judge, Soldier: Guardian, Senator, erc. is quite 
aiother Thing; and a Perſon — of ithele Appendages, is not 
more a Citi zen, or more a — ene tha n, — in his private Capa- 
city. The Firſt is properly the Rutiq of his Exiſtence: the 
Other, only a Function, 3 | ee State or Condition. 
uſt as the Law pronounces of Slaves, F vam nulla oft Diff erentia, that 
1 Qua- Seruus; yet Thoſe that found 1 Io "7 TY Property, 
of them, made a great Diſtinction 20050 1221267 1 wc . o that there 
e nen 0 che lambic,,.. A s Dogan 


crigtec Axe ed A Aromroryc. . YE | | 
whey + it was at the ſame time, -univerſilly and legally true, 'that they 
were all one Set or Head of People, without any Difference . J. 1. 3. 5. 


* Servus ante Servum, Herus ante Herum. 


IVAIz | 1 1 


D. 28.8. 1. pr. 
50. 17. 32. 


| Caſe of a Slave, and the Civil Law in regard to a Son. For i 


Gal. ml. 28. 


Coloſſ. III. i111 


r 


D. 12. 6.64. 


7 Nov. 74.1. 


N. 89. 1. 
* c. 9. cod. 


" Senec. Epiſt. 
31. 


Id. I. 3. Con- 
trov. 


SERVITUDE. 


The Perſona therefore, or Character, of a Magiftiate] Guardian, = 
was in Life, what the Per na was on the Stage; a Character to pi 


on and off ; a convenient of Conſidering, an uſeful Way of _ 


ceiving, ſuch or ſuch a Citizen, in order to carry on the Buſineſs of the 


Public more advantageouſly; but did not enter into the Legal Notion 
of his real Circumſtances or Condition. Whereas on the other hand, 


the Difference between a Father of a Family, and the Son of it, between 


being a Slave, and not being a Slave, is ſmerhing intrinfic in_regard to 
the Circumſtance On Operation of Law, and in which the Legal 
Apprehenſion of Mankin greatly. intereſted. For let us but view it 
thus: During that State of Subj on, the Law allows them no Rank or 


Conſideration 3. A Slave that 2 was the ſame with a 
Perſon that never exiſted. But let that Slave obtain his Liberty, or the 


Son be made ſu; Juris, He is then acknowledged; and foraſmuch as He 
cannot (ordinarly) either plead or be pleaded" for any thing that 
the State of his Prae-exiſtence, He ſeems to — Civil Life, as one 
born into the Natural, ede perecived nothing, , was entitled to wing: till 


He arrived at that Period of Being 


"1 fy that the Zo of Nation N in the 

to 
my Definition, which I look upon as my Text, in a natural Con:empla- 
rior, as well as in the Sight of Ged, there is no there in 
neither Bond nor Prees.” Thus all the Lawyers write, ein 
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aequales ſunt 5, 


introducta eft *.. 7 Ane Inis. T4 


44. id4 OY 


Natura Servum et Liberam ad initio non dene, fd lberam beminis 


fecit prolem nm. | 
Natura fandom a ee Mg fi 

ſeriptis nondum pofitis legibus. amnes 

autem produxit ingeniuss. 


In Liberis Natura guidem bar lier anne Bella vero fervi "Wen 
adinvenerunt Pc: 1807 "4 


Quid eft Eques Romanus, aut Litertins, aut Servur? Nomina aut on 
Ambitione, aut ex Tnjuria naaa 
Albutius dixit: Nemi nem natum liberum eſſe, neminem kun, x 25 10 
peſtea nomina ſingulis impoſuiſſe Fortunam *. Tk 
And upon this Principle it was, that Slaves were fubje& to all the Laws 


of 1 like other Men. For that Low, which denied them Ly, 
| could 


forum  procreatione lth, 
*militer 8 hi beras , fomiliter 


Nod attinet ad Jus Cr vile, Servi pro nullit habentur + non tamen ef | 
Jure Naturali, quia, quod ad Jus Natural attinet, ommes bomines 


Libertas naturali Fore  contintur, of. Daninatio ex Gentium ure | 
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8 ER V.I T unk 
1 could not deny them the Rights, not abſolye them from the Ob- 
nv of their Nature. GT” I 
Gute 3 civilia nun ina. run 

Nr enim „ Naturalis Ratio ae, Se commuteri 5 potut TT 

us they might be guilty. of Particide: . NO x 
ts 15 nec Lex Pompeia parricidir : guoni am caput, Primum eon adpre. 
bendit, qui | parentes, cognatafoe, aut Patrons occiderint; quae in 


er vos, quantum ad uer bi pertinet, non cadunt, ſed, cum natura 
communis, fiml:ter et in es auimadvertetur 5, hy 


4 ech een ee dies hb Simon Co 


quence) yet natural Inceſt was conſidered, Serviles quoque Cognationes 
obſervandae funt* ; and ſuch Conjunctions were abominable, guonzam in 
contrabends matr imoniis naturale Jus et Pudor inſpiciendus Wi 7 | 


It may be aſked; -if the Law-of Nature declares ſo much in favour 
of Liberty, how ſhall We teconcile it with the Law of Nations (which 


ſets up for the Law: N ature alſo) the avomed Parent of the contrary 


Principle, the Article of Slavery? Contra Naturam ſubjicitur *. This 
has in ſotne- meaſure been conſidered above o, where We have ſeen, how 
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ö . tui. neturalia vero non 
3]. 1. 1 5. fin, 


3 D. 4 5. 


. 


0. 4. 12. 


fin. 


ſideration of Marriage (and therefore no Action for Adultery, in conſe- 


9.23.2. 15˙2. 
7 Ibid. 


. 
9 pag. 130. 


the Law of Nature can admit of Alteration, and yet remain the Law of 138. 144- 


Nature ſtill. Had Liberty been-a Pojttive Precept of Nature, the Conſent 88 


or Concurrence of all the Nations i in the World could work no Change, 


nor introduce a Contradiction to it. Juſt as it fares with Property.” Pro- 
perty had been abſurd and unnatural, if a Community of Goods, which 


We hold to be the Law of Nature, had been the Law of Nature in tge 


Nri& and rigorous, in the Poſtive and Prerrptive, Senſe of it. But both Ser- 


vitude and Property are very conſiſtent with that Law, if We take it 


in its open and extended (or what the Schoolmen love to call the NVega- 
tive) Senſe; viz. ſomething not injoined us, but allowed us: ſomething 


which implies no Contradiction in the Suppoſition, and ſupports nothing 


that is contrary to our natural Apprehenfions, . 


My Reader will perceive, that I have'been all along conſidering this 


Subject of Servitude, rather in the Light of the ancient Slavery. As I 
have indeed, in a former Part of this Work *-alfo, cloſed in with the Al- 
cients in their Idea of it ; fince it may be proper ſometimes to enter for a 
while into their Miſtakes, if that can contribute to our better 7 end 


of them, when they are right. But the Relation of Maſter and Servant is 


better eſtabliſhed upon the Plan, which I ſketched out in 8 Conſidera- 


tions upon PERSONS, according, to the Poſition of He Tefiod *, 0 
Olxov luer vtarca, runabta r, fo T cgoriiga,* * 
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I Cic. I. Offic. 
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+ Tavenal. VI. 
Sat. pr. 


5 Ariſtot. 1. 
Polit. init. 


© Tit. 117, 
Princ. I. 
„. 

PD. 50. 16. 
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SERVITUDE. 
Nothing is fo obvious and ſo natural, as the whole Proceſs of vis 
Relation. 


In the little Empire of a private Family, conſiſting of a Souerenge, or 
P. familias, and his Subjects, viz. his Wife, and Children, the firſt Conſi- 


deration which offers elf, is, that this P. fam. was not born bi ſoli, fed 


conjugi, Tiberis, ceteriſque, quos caros babet, tuerique debet 3. For the pur- 
poſe therefore of diſcharging theſe Functions, He calls in the Aid, and 
avails himſelf, of the Strength, the Speed, or any other Perfection of 


thoſe Animals, that Nature has ſtrewed round WSN and rere for his 
Aſſiſtance: 


cum m fri gida par var 
Praeberet Spelunca' domos ; ignemque, laremque, 
Et Pecus, et Dominos communi cluderet umbra * 


When this Oeconomical Government grew more conſiderable: when 
Arts were cultivated, and Property began to be dealt out more unequally: 


when Wants were multiplied with the better Sort, and the Indigent were 
reduced to a kind of Neceſſity, or a Conveniency at leaſt, of bartering wy N 


Labour for their Suſtenance; the Face of Things Was ſomewhat chang 


T he Ox, which was the Poor Man's Officer, d yap [&#c] ar onere — 


Ee g-, * now mixed his Services with the P bk man, the Threſher 3 
and the Huſbandman. Titius wanted Hands, and Maevius Support, which 
led theſe two to form a Contract of Locati "Candugts, . the One of Do at 
Facias, the Other of Facio ut Des, and by this, means claſſed Mankind 
into two Diſtributions, and gave riſe to the Dominium Herile, or this Sti- 
pulation, viz, That the Wealthy and more. Fortunate ſhould adminiſter 
Food, Raiment, Covering, Protection, or Hire: and the other contract 
to undertake all proper Labours and reaſonable Em ployment, as theix own 
Functions and Abilities, and their Maſters Wants and Services, ſhould 
direct them. 


And therefore many of the Moderns, Ant. Faber *, Pufendorf”, 7, and 


others, with very great Reaſon conclude againſt Pompontus, | in his Etymo- 


 logy of Slavery * : 


Servorum Appellatio ex eo \ Puxit, quod Imperatores noftri captive ven- 
dere, ac per hoc ſetvare, nec occigere ſolent. 


For if War and Captivity « did not byt the Foundation os Servitude, but 


what We have been conſidering, then is it plain, the Word is to be fetched 


not from Servando, but rather from Serviends; from the Idea of being 
uſeful or ſerviceable. 


Faber moreover is of Opinion, chat the Eepmelogy of the Lawyers is 


wan becauſe then Servitus ak is in the Abſtract, as r ora 


* — \@.; 6— A 6 r 


* Bos enim loco iro eft indigentiaribus 


"SEE 


| 
| 


SERVITUDE.: 411 
term it) would owe its Origination to Servus (in the Concrete) er | 
to the Rule of Philoſophical Etymology. 
Cujacius, Scaliger, Voſfius, Martinus, and others, go to work in a more 
Critical manner, and conſidering the Genius of the Roman Language, its 
AEoliſm, and method of Deduction from the Greek, incline us to believe 
there is e. in this ese worth confdering in theſe Lines of 
5 Hann 7 | | s Odyſſ. 6. 
540 12 7 of age | TY 
Kiel Wgeors peeraPgevoy noe 3 dug, fp | : 
EIPEPON «oavayso:, woveov 7 evi D 22907 . ann 


1 V. ERITVDO. 
3 For 8 with the Romans ſupplies the Digamma of the AFolians, as in | 
| Semis, Sus, Super, Sub, Sylva, etc. as well as V, in Vis, Venter, Vinum, | 
Vicus, and many more. Here We have both, Epos, EpFog' Servus. —*Prifian _, 
The primitive Inſtitution therefore of Servitude was not founded on ©2999 
War, but on voluntary Contract; though indeed the Fortune of War 
might greatly contribute to that Purpoſe, by rendering the Condition of 
many deplorable, and by that means nene them to a State of Vaſſalage 
or Dependancy. 
_ © $60 that, to come round again in fome en to the Hypotheſis of 
the Ancients, can diftinguiſh between Servirurem Voluntariam et In- 
vitam, or, in other Words, Mercenariam er Obnoxiam, 
Beides theſe two Sorts of Servants, vis. (I.) Merrede 0 and 
(III.) Bello captos, I can ſee that Antiquity umlerfiood a (IE.) Sort, namely 
ſuch, as Nature deſigned for that purpoſe, and therefore formed chem ac- 
cordingly; ; thoſe namely, quibus Animam dedit pro Sale, ne putreſcerent: or, 


as Seneca writes, quos in numerum 585 ef inimalium hn, 4 6 bebes na De vita bea- 
tura et ignoratio dnn ta, cap. 5. 


; Hoe. die- e : Pyow, 0 0 amo Thc Drödt 5 87 17 Tov Sog evo ec ry 9] ð äq ! 
= 8 Fives bb A Povepuevas vol, 'AIA TO THE ATANOTAE 
AreENEx, erde aur eig 15% roy cui Tegan Junges lav, brug 
wp ku ry hes 718 2 70d. av Sites Reg, HUT} Y] 


. | armod do iv + exeivoig d avrov axis av aw v UTneeTelv duvarol 5. 2 vi. 

| Avonrõregoi LB — 77]ov 1 EN voc. undo. 4 . f 4 Vlpian. ad 
| | Midianam 

| Tunc intellectum eſt, quantum ingenua fervilibus ingenia praeſtarent; Demoſth. 

0 $a malitiague er vos, non ſapientia vincere > 0s "FO J uſtin.X VIII, 
| : * Nt vero retro | | 75 neon 1 2/3 4 ene 


Caedentes haſtis tergum atque etiam humeros , 
Servitutem inducunt, laboremque ſuſtinendum et calamitatem. 

* Peſidonius Sthicus undscimo libro hiſlariarum ſcrilit, quoſdam, et eos non Pqueas, \ quia 
propter imberillitatem ac tarditatem mentis jus ſuum tueri nequirent,, prudentioribus ſe mi- 
niftros tradidiſſe, ut its quae neceſſario provideri bent, ab als 2. R vic m Tn | fur 
iM, quam poſpunr, "miniftrandt iperum. | 

x Hebetiores ſunt [ Barbari} et minus facile percipiunt quam Grabs i 


474 F ff 2 And 
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And it moſt not be: forgot, chat eee had in be: wet Copies 


Odyſſ. P. 322. of Homer 5, . ; SEE 


7 v1. de Rep. 


; G. VI. 18. s 


Hjerou ab, 7 eee Aer ade 
Avẽgog, ebr du fan Hare de Nav \ Tc SN 


—— ſeems to have ere, another Reading formerly, according, to Plato 


FTA 31s 19oft Silt aloufoad TH” ag) 
Hul ydp re NOOT ATTAMEIPET ALY. — 


To theſe let me add a (IV) Sort, viz: Such with the MN as were 
reduced to this Condition by no AR or Calamity of their own, but by the 


Calamity of thoſe that went before them, For, as Antiquity held Slaves as 


Cattle, fo 8 Foetura gregem ſuppleverit, 
the Produce was the Property of thoſe that own'd the en jure Do- 


minii. This Kind e or Sort Neg a Name of | er OWN, and ſuch. a one Was 


D. Baſilius 
de Spirit. 
Sanct. c. 20. 


Diog. Laert. 


in Zenone, 
5. 122. 
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The Doctrine (or the Language at leaſt of che Stokes i is not ſo dine, 
as that of this very venerable Eccleſiaſtic. 


Eva Tyv Gu), gignon ab ron gaglac elbe Ax ENR „ ly! E 


UToTAZer % Tora, 75 Ei * *r * bora F fer — wh "on * _ I 


— — 4 — 


* Dimidium cy con ſongs aufert . te-ſonans Jupiter n 
Firo, quando ipſum ſervilis dies corripuerit. ET A | ; 
+ Dimidium mentis abſtulit — eater: : 8 


+ Non ſecum reputantes, apud homines mallum quidem FY natura a Aut enim vi de- 
bellati ſub jugum ſervitutis . ; funt, quemadmodum ufu venit bello captis; aut prepter rei fa- 


miliaris inopiam ſervi fucti ſunt, quemadmodum AEgyptii Pharaoni ſerviebant ; aut juxta pru- 


dentem quandam et arcanam adminiſtrationem, liberorum inferiorer. patris monitu, addicebaſtur 
in ſervitutem prudentioribus et metioribus, Quam tamen, non addict ionem, froe condemnationem, 


fed beneficium potius, vocaret aequus rerum aeftimator. Nam qui ob ſenſus inopiam non habet in 
Je id quad naturd in perat et domi natur, utilius\eft talem alterius poſſeſſionem ſieri, ut poten- 
1 14 prudentia directus, ſimilis fit currui, qui _—__ n aut nav guae nauclerum natte 
eſt claus aſſidente. 3 5 
| E/e autem Servitutem, privationem Libertatis: rl autem  aliam quae JubJfit 7 in Sub- 


, cui e Pelz as Jominica. 


ee 


jeetione : et tertiam denigus in poſe J. one, et ſuljectione. 


NM 


rr f IN 


SERV I'T DR. 


"If Tapprebend 3 it right, the Stojcs thainthined: there were ro kinds of 
Servitude, Subjection, or Deprivation of Liberty, (call it which you will) 
ſc. Dominical Subjection, and Civil Subordination. I am the more con- 
firmed in this Opinion, becauſe I find the Roman Lawyers diſtinguiſhed 
ſo alſo: Libertas eft naturalis Farulths ejus, quod Curque facere libet, niſi 
¶gquid vi aut jure probibetur*. But becauſe the Former admitted of Majus 
and Minus, to uſe the Language of the Schools, 12: Was either gentle Ser- 
vitude, or abſolute Slavery, I EY Tce, Where Slaves made a Part of Pro- 


perty, fo We come. by Zeno. 5 Fhreefold Diviſion, STOPS are, z office Dirie 
to be ſeen in Suidas 3, | 


Something of the KEE Faur Sorts i in. their Order. 
I. Hired or Domeſtic Servants, which is the true, proper, and natural 


} 
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* J. T. 3* 1. 9 


3 V. Ad NIL 
Ad Not. 


Contemplation of Servitude, and prevails with us at this Day, is nothing 


elſe but a plain Contract, and to be guided by the Rules and Conditions of 


that Bargain invariably. The Maſter is bound by the Agreement to pay 


the Wages, or other Conſiderations, upon the Terms of the Stipulation:: 
and the 'Servant is bound on the other hand to Faithfullneſs and Aſſiduity. 
Beſides this, there is, upon the very Face of the Relation, a Superiority on 
the one hand, and a Subordination on the other, and then it will follow 


from general and well-known Principles, that there is a Reſpect and a 


Reverence due from the Perſon in the Inferior Station to the Perſon in — 
Higher. A Maſter may alſo compell his Servants to their Duty by any 
per Arguments, or Means of Perfuafion. And ſuch Methods wil be 4 — 


thoſe that ſuit with the Nature of the Contra& itſelf. As for inſtance, He 


may reaſonably with-hold or with- draw his Part of the Stipulation, if they 
are wanting in fullfilting theirs, or diſmifs them and diflolve'the Agree- 
ment. Correction and Corporal Puniſhment, which ſome Writers have 


allowed, ſeems not to follow the Inſtitution; nor the Exerciſe to be agree- 


able to the Genius and Spirit of the Contract, 1 can ſuppdſe in the Servant 


an Inferiority, but not ſuch an Inferiority, as includes à Civil Subjection. 


And the Terms of the Covenant convey to the Maſter a Right over the 


Offices of his Servant, but, I think, not over his Perſon. 


The Jews had the Idea and the Practice of this kind of mercenary Ser- 


made. 
5 If Thy Decker be wwaxen OY "Inf ell ki 155 IF to Thee, T hou ſhalt 
noi conſtrain him to ſerve: as a Slaue; but He ſhall be with Thee as 
an Hired Servant, or a Sejourner, 1 be Var , Jubilee +. 


N To the Grecks themſelves pr were not unacquainted with it it: 
2 751 e 
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Where the Scholiaft Giſtingoiſhes, s OP 

| OHTEL 0 ET 4605 Ae AMQES | 0¹ ; OB: Aou, vag 70 22 9 
tg under. 
The Miniſterium of Free Men was not unknown to the Romans alſo: 


D. gt. 1. 2g. Familiae appellatione omnes, qui in ſervitio ſunt, continentur : etiam | 


8 liberi bomines, qui ei n fide ſerviunt, vel alieni ©. 
920 And this inclines me to think, that Free Men, and not Sons, are to be 
| underſtood in this Law of the fame Vpian, . I know it is generally 
taken for the latter: 
. 50.16.42. Familiae appellatione Liberi guoque continentur A 
"© obs 
For, to explain Law by Law, and Vpian by himſelf: 
Familiae appellatione et eos my ew TOs 3 contineri 
* D.43.16.1. | oportere dicendum off. 
8 Again, 
8 Sed et cum bis, a 105 loco cen in as habet, babitabit, kes 
P. 7. 8. 4. | liberi fit, vel ſervi alient?. 
. 48. 19. The Term, Mercenarius, moreover is not uncommon in the Law 
4.76.1. 20. Books! and the Claſſics: 
2 Cic. pro Etiam, ut jam * a binds ee fs tere ne tarnen 
ee 5 quidem; j tuus ſerous nullus fuerit, ſed omnes alieni ac mercenarii“. 
ent. 5 as Eft hic Ennius egens quidam, calumniator, mercenarius Oppianici 3, 
| Meminerimus autem etiam adverſus infimss juſtitiam efſe ſervandam : 
Eft autem infima conditio et Fortuna ſervorum; ; quibus, non male 
4 14.1. Offic.  praecipuunt, qui ita jubent uti, ut mercenariis; «akin a exigendam, 
13. juſta praebenda +. | | 
II. But that Servitude had the ain Attention paid to it by Anti- 
quity, which was founded upon Conqueſt: 
5 D. 50. 16. Servorum appellatio ex eo fluxit, quod Tmperatores capti vos vendere, 
5 ac per hoc ſervare nec occidere ſalents.. 
They were alſo upon Wie Pringpie: ei nem — ab Ho 22 
manu Capiantur. | 
* Anguſtin. Cum enim Homo ab 3 Am z jure belli poſſet ak quia for 
8 N vatus eſt, Servus eft appellatus, et Mancipia, quia manu capta ſunt.s. 
73. Not that this is unknown to the Moderns alſo. A great Part of the 


Aſiatic Servitude is of this Tenor: and the ſame Principle furniſhes us 
with Negro Slaves for c our Weſtern Plantations, | | 


PEE - of 2 wt 


ere ſunt Servi, qui operas locant Auan dicti fant was 76 Hts, i. e. 4 amen, 
T bis 


1. ve fo ubjugando, quae eorum erat fortung. | 
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This Relation was a kind of Compact, but a Tacit one. The Right 


which the Conqueror acquired was worth more to Him, when he com- 


5 = muted Blood for Service, and would rather avall himſelf of the Sine ws or 
„ 


Ingenuity of an uſeful Servant, than chooſe to be entertained with a 


juſtifyable perhaps, but an unneceſſary, Cruelty.” And on the other hand 
this Condition (for a Condition it was) was too advantageous to be reject- 


ed by the other Party: and thence aroſe this Relation, and mutual Emo- | 


lument. 
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I call it a juſtifyable Cruelty from the conſent and uſage of Nations i in 


that particular, from the Idea we commonly entertain of this Diſpute, and 
from the Conditions and the Fate of War, Each Party in the Queſtion 1 is 
ſuppoſed to ſtake all that he is worth, and the Conqueror has a right to 
his Winnings, but may, if he pleaſes; accept of a Compoſition. 8 


. Nopog & &y Tao arbeit 4g & CM Zr wonefab ran FONG A N, r- 
EAQUT ei 2 rd of THY E TY ο 3 Te Xonmpele?!.* 


Ts Liwy®, 


© Syphax P. R. auſpiciis r captuſqut' gi FOOT es conjux, re- 
num, ager, oppida, Domines, . fur incolunt, n 
uit, praeda F. R. off. 10 


For if by the Law of Nature bie Life bad at cur iertion, we ; have a. 


fair Right to what is leſs than taet. 


Non enim contra Naturam eſt ſpoliare eum, quem boneſtum 1 cceidres. 9 
And if fo, the Alternative muſt be fair and advantageous : : 


deni 9 K 


Ba Xenop Ros 
Cyr. Pad. lib, 


F 7. fin. 


. 


9 Cic. III. 
Offic. 6. 


Non id, quod amittitur, in damno, quum omnia victoris Int, ſed guic- | 


quid relinquitur, pro munere babituri eis. 5 
So that it has been well obſerved: 


In Hgſtibus captis et in fervitutem redaBiis oo obſervatum _ utile 


1 Liv. xxl. 13. 


erat et benignum. Eos ſeguuri et non * benignitatis oe ſervire | 


util tatis, occidi neutrius. 


e 


Vendere cum poſſis capti vum, occidere . * 


Iſay, that this Right of Dominion over the Perſons of others, founded 
upon Conqueſt, is thus underſtood by the Ancients. I repreſent their 


way of conceiving it only: I am not to anſwer for their inaccuracies, if 


there be any. So in the laſt Section, when I follow 4r:fotle from his Fa- 
mily Republic to the Civil, I would not be underſtood to adopt any no- 


Hor. 1. 
Epiſt. xv I. g. 


tion of 1. Moderns in the leaſt detrimental to the ed of Mankind, 00 7 


the true Idea of Civil Government 
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But not to paſs by the conſideration of the War itſelf: Tt muſt be what 
we called Bellum Fuſtum, a War between two ſupreme Powers, who 
have a Right and a Reaſon to wage it: A War legally undertaken, for- 
mally denounced, and regularly maintained. 


Wherefore Priſoners taken in a Civil War by either FaRtion did not 


loſe their Liberty +, 


In Gvilibus diſenfonibus, quamrvis ſoepe per eas Reſp. london 
tamen in exitium Reip. contenditur ; qui in alterutras partes diſ- 


cedent, vice hoſtium non ſunt eorum, inter quos Jura Captivitatium. 


aut Poſtliminiorum Fuerunt : et geo captos, et venundatos, poſtea- 
que manumiſſos, placuzt ſupervacuo ere a r g. Wann =—_ 
quam nulla captiuitute amiſerant 5. _ | 

(And as a Civil War did not produce n ſo neither could it war- 


rant or authorize Plunder. Not that I think the reaſon given for it by 
Tully * ſufficient: 


Nec non unquam bellorum ci vi num ſemen et cauſa deerit, dum woes 


perditi baſtam illam cruentam et meminerint, et reine, quam P. 


Sylla cum . dictatore propinguo ſuo, i m ſexto et triceſimo 
anno poſt a ſeele ratiore haſta non receſſit : . autem, qui in illa 
dictatura ſcriba fuerat, in bac fuit Luasſtor urbanus. Ee quo de- 


bet intelligi, talibus e . e en, bella 
civilia.) 


Such alſo was the e of Priners wales by Bandit by Pirates, 
etc. who were not included within the Law of Arms, 


Heoſtes ſunt, quibus bellum publice P. R. decrevit, vel ipſi Populo * 
mano : Ceteri latrunculi, vel praedones appellantur. Et i deo, 
latronibus captus eſt, ſerous latronum non eſt : nec poſtliminium il 
neceſſarium eſt. Ab boſtibus autem captus, utputa a Germanis et 


Partbis, et ſerous Lad Nau, et 1 428 Priſtinum re- 


cuperat 7, 


For beſides the conſideration that their Ouprivity n Law, ad 


* 50.16. 118. conſequently had no legal Effects, it was abſurd in itſelf, that free People | 


ſhould be Slaves to one another : 
Id A. yap 5X £290 EMU 2 oz A0v, loa BagClooi n! 5. 


runs thus: 


The Text of Demoſthenes 9 upon. which Ts wrote that * 


Eig Tv BagScigeq — vag Gy To W. e eig rug ExAmas voa. * 


* * 3 


* Olim enim nefas erat Groeum 7 ſervire, verum ad cam rem Barboris uu. 
+ 4d Barbaros, unde e in Crueciam adducuntur. 
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III. And this leads me to my third Head or, to Nee what the Anci- 
ents meant by natural Slavery. For many 3 thought that 
even Captivity itſelf was no juſtifyable Reaſon to introduce this Condi- 
tion; that this Act of the Conguerdr favoured too much of private In- 
tereſt ; and laſtly that the Event of War, which"makes no diſtinction of 
Perſons, was too unſafe a Principle to reſt this Right upon, as it might in- 


47 


N III. 
n. 33. Ed. 
Paris | 


conſiderately reduce into this Claſs ſuch, whoſe Birth and Education, the 


Dignity of their Condition, or the Luſtre of their Endowments ſeemed + 


by Nature to have entitled them to a. more Ig Circumſtance of 


8 


Ariſtat le therefore 3 he f ay 2 Fitneſs c or. oral Convenience, 


a kind * ET Dikribation, i in the Parts and Abilities of Mankind. 


He imagined that Nature intended Command and Empire for thoſe who 
were formed with Powers and Diſpolitions for that purpoſe : and gave to 


the other half of Mankind a Strength of Body with an Iafirmity of. Judg- 


ment, to qualify them for the laudable purpoſes of Subjection.” | 
A great part of this Nonſenſical Doctrine was owing to the Pride of the 


Greeks, and after them, the Romans; neither of whom, as I juſt now ob- 


ſerved, could eaſily reconcile the notion of Shvery with the Dignity of 


their own Character; and thus were led to imagine, that Nature had 


poet Fagan, them the Barbarian _—_— for the goodly en £7 of 


| + Td ur Lein lte. EY 
And again, 8 m 
| BazgCxpor 70 Ours 425 ie Neur. 5, 4 | 
| In conformity to this is the Advice, which that Philoſopher gave to 

Alexander, when he went upon his Expedition to Afia: 

EMD v xattoi ud. olg 0  BapCagers fears] we, xp — 1 pe | w 
Piu 2 ois eine h H roig * God 1 wy Tpoo Peper ha. © 
The ſame Writer alſo has, . Won 


al Paci 08 Hor, 1 Boese des. * 


+ Illis tunc paruit Rex J regionis, ut far erat 2 — 
t dem eff natura Barbarum et Servum. 


I Barkbari. natura daminans non haben t. 


3 Polit. lib. 1. 


4 Ariſtot. I. Po- 
lit. init. 8 


5 Ibid. 


5 Plutarch. de 
Fortun. Alex- 


- andr. Orat.I. 
7 Ariſtot. J. C. i c 


$ Graects uti, ut Ducem et Imperatorum, Barbaris, ut Dominum : 0 ties curare ut unit et 


domeſticot, cum his autem — ut animalibus et plantis. 


* Idcirco dicunt Peta, — fas eee 
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* Ariftot. III. 
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 * Shakeſp. 


Tempeſt. 


| S ERVITVU DE. 
The Poet he alludes to, is Euripides . | 
Bake © Exdipas daxew dirk, & MN A BapCdpur, = 
Mare, ENA To pv yep dh, of d NC. 
They therefore never made Slaves of what I may call heir own Species: 


and it was in compliance to the Law of Nations, which comprehended 
the general Syſtem (or rather becauſe they could not well help it) that 
Captivity and the Chance of War could work this alteration in a Greek 


or Roman, Whence perhaps aroſe the Notion of the Roman Pu/tlimi- 


nium, under which They conſidered a Priſoner of War, upon his return to 


Rome, never to have been in Bondage at all. | 


The laviſh and abſurd Doctrine 1 was mentioning, and which is this 


third Idea of Servitude, has been fully conſidered by the Commentators 


upon Ariftetle's Politics, where (in the firſt Book) this Syſtem is laid 


down at large. Many have condemned it, and . ſome have ſoftned it. 
There is a very good piece wrote upon this Subject, by Dan. Heinſius, 
which was printed by Fanus Rutger/ius in his Various Lections, and in 
Chriſtoph, Riccius Vindjciae Furts Rem), T5 

The beſt thing that has been ſaid in defence of it, is, that the Introdu- 
ction of Servitude was a very convenient Invention for Men of ſlow parts 
and moderate Capacities, and that the lower Claſs of Mankind very hap- 
pily exchanged their bodily Offices, for Suſtenance and Protection. There 
was an Expediency in it, ſay the old Writers, and whatever is expedient, 


is natural, or ſecundum naturam. According to which principle, ſome were 
1 


Slaves by Nature, 7. e. made or ee to be ſo: others con- 
tra Naturam, ſuch namely as the Impreſſions of Force, or the Right of 
Conqueſt had made ſo, though naturally born Free, and intended by Na- 
ture to be Free. And thus Vpianꝰ concerning the Services of Eſtates, 


Tnferiorem ſuperiori ſervire naturaliter. 


But then this leads to my Fir. Poſition of Mercenary Servitude, not 
conſtitutes this Third Idea, which Ariſtotle was fo fond of. The whole 


of that Syſtem is ſubverted by one Obſervation of a very good Modern 

Writer: v/z. © That the bare Poſſeſſion of ſuch and ſuch * ard as are 

| me and fitting for any given State or Condition of Life, 
y 


o not neceſ- 


farily imply and convey that State, or Condition. Let me take an Inſtance 


from Jaſon, the Tyrant of Thefialy” : Him I mean, who ſaid of himſelf, 


So dry he was for Sway *. 


— = . Sf Lad. des oo ends. Ac oh Sled nds Son... Bs + * 
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+ Convenit enim Graecos Barbaris imperitare; non autem Barbaros,, 
Mater, Gratcit. Mi mim natura n ſerviunt, hi autem ſunt liberi. 
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| SERVITUDE. 1 
Let him: Let his Stomach be ever ſo keen, or his Digeſtion evet ſo 
good, theſe Qualities did not immediately convey to him the proper Com- 


mons for that purpoſe. He might have plaid his Part very well, but then 
he muſt have had a part to Play: and the Right of coming at that Was 


quite another conſideration. ele En den $4054; e 
I have another Objection to this Doctrine, upon the. Score of the ſcan- 
dalous Miſapprehenſion of Hurnan Nature. That Unity of Condition, 


which is the Foundation of Natural Law, is as true and as juſt as every 


was advanced. And yet both Greeks and Romans could deny all the 
World but themſelves, the common Rights of Humanity. According to 


which Perſwaſion, Florus was in the Right to call Slaves Secundum Genus 


Hominum* ; and the Woman in Juvenal, to diſpute even that: 
O Demens ! ita Servus Homo offs, © 
This Paſſage of Plato is worth reciting: nad cone LE: 
Toys rie AN yeraler x, Ad beg, NC vu x, bye 8 x, ONSET 
MIEOBAPBAPON, d. T9 EL Aepeviag ei EAN, 2 apryeic Happ. 
15 ap Ileaores, de Kade, 105 Alyus]oi TE — Aavaes, CL) NNO H- 


5 
1 TIT. 20. 


3 Juvenal vl. 
222. 


No, Ouoe pov PapCape, ove, vo Of EM, TUIOMETY /]. GAN = 


euro EN Nes, M pioCdpExpor, HH. OQEN' KAOAPON TO MI- 
Tor ENTETHKE THI HOAET THE AXAOTPIAE OVEENES.* 
Not to mention a farther Quarrel which I have to this Philoſophy : 
and that is the monſtrous and glaring Abſurdity of it. For it was not 
true, with Seneca 5 in the firſt place, that Nature is always attentive to 
keeping the ballance between Body and Mind with that critical exactneſs, 
Vt imbecill efſent animo, quorum lacertos humeroſque miramur. _ 
Nor is it true in the next, that the ſervile Offices were all Manual, and 
Laborious; that they all require 
Magnos membrorum artus, magna a lacertoſque. 


! 


Many, very many, were called upon, we have no doubt, to exert the 


Vigor of their Minds and not the Strength of their Sinews. The Inge- 
nuity of Painters, Praeceptors and Actors; of thoſe, who were a Biblio- 


 thects, a Studits, a Rationibus, is an inftance-of my Meaning. To range no 


farther for Examples, than one Family (indeed it was a very conſiderable 
one) there was diſcovered about the Year 1726, in the Via Appia, the 


et naturae quodam impetu barbarorum inimica, quod @ germanis fit genuiniſque Graecis, qui 
int a barbaris mere plane, nihilgus cum illis habeant commune. Non enim vel Pelopes, 
vel Cadmi, vel Aegypti, vel Danai, vel alii multi, natura quidem barbari, lege et inſtituto 


* Civitatis noſirae[ Atbenarum] granditas atque celſtuds, generoſa, libera, conſtans, integra, 


colimus : unde naturale quoddam odium adverfus alienam naturam civitati inolevit. 


| | Ggg2 | T7. by- 


4 Plato in 
Menexeno. 


5 Epiſt. LXXX. 


Graeci, — babitant, fed nos germani Graeci, non vero Hybridae, patriam noftram in- 
A | 


- FE | Ad EVA. 


| burying. Place or Ne fen of te age lugs FO - 
11 « Cumera ea Sie a, Veroneſer was ne, hg: pub good Avcount-of it, ther) 
| | Inſcrizioni Vear following © And there Ne find, Soft of th — following: 1 10 


Lebe Se, A BIBLIOTRECA” NANA AHT LA ET IeT ROA LATIN 
| ed Vfliciali APODLINIS! ——SCRIBA/OAB: EIS TOETSORAECES EL ECRTBATTAGS I 
|| rt wag di EPISTOLIS” LATIN A TAT Is A TABVLIS Kern, 
ſcoperte nella PONTIFICADIBVS| IX DB IMAGINESLALL AD BOSENTONE Sian gy.” 
ma Appin, IVDOR TABVLARIEK: RARLELLATDETVV FOR TYNAE! REDVERRELL 


I | | 1727. Fol. AkDrrvVs TEMPLMDIVENNVE, ET DPIVAE AVEVST AE COMOE-" 
bos DFN CAR FOR VIS SVPRA EVBIEVLARYON LL 


* CVSTOS RATIONVM PATRIMONII—— DISPEN SAT... 1 
2 laſt was doubtleſs that Officer of Confideration in great Families, 
7 XII. 42 14 0 whom St. Tubes alludes 7, 18. el 1001 In nit? 7 241 50 ! +51} ne ys" 


Ti 5 ape Sg o 5 ide Ohev ding 2 "6PONIMOZ, 8, reer 
Een 78 e eee eee gr en V e ous 21 f 


9 Theſe kept the Rep iſter or. uſter-Rolt of the Fam ily,, and d Ai. | 
1 P. Lib. 3 buted ro the” Slaves their d: uly, Allowance N bn) 7 io | 


XXXII. Lex >< oa red TH 1410 

XCIX. Tec ron LA Boro BAA ATEN BERVA—rMEDI> 
3 CVS——-MED] CS; DEC VREOT Oo VAR A MED ICOSH-+MENSOR) LIVIAE 
Sa ——NOMENCLATOR AVG.——NVMVLARIVS——ORNATOR-—QRNA-" 


UE RIX — PICTOR — POLIT, — PRINCEPS\TABELL, —— PROC. A 
2 p REG. reer DEA „ee 


5 r PRINcEPS eto. | coy” 
| - 118900] 51860005 S 25vSi2 li ned en or 263700}, 1 9 5 


Among the above We find che Phyſician MDV A MEDI 
"cas, And indeed it is not to be wondered. For in that State or Condition 
I find the Faculty almoſk. perpetually. I would not niake that Controverſy: 
mine, but, if 1 have occiſiun, IIchink I can defend what I aſſert, with 
| variety of Proofs: ſome of which Nam ſatisfied haue eſcaped the many 
Writers in this Diſpate; à Diſpute which firſt began with Barn. Briſſo- 
_ nius, and has been kept alive» almaſtsſram his! time to ours, as will ap- 
| pear BY. the Hiſtory of it. Fox this Controvetſy has furniſhed out an 
Hiſtory, intitled, Jul. Car. Shiacgeri Hiſtoria Litis de Medicarum a,], 
* Helms, Veteres Romanos degentium Conliittaue ?. An Abſtracb of which may be 
1740. 4. ſeen; in the Notes of Alb Dit. abe pee Brifoins eee 
2 11. 4. Edit. elecfae. k 46303 %Þ 
| 11 Fol. 5 Therefore, though there i is no. difference 1 in the State of Servityde, as I el 


1 ** K : occaſion to obſer) ve lately, v rg 77% a klar oN e,q, T, yet in conſi- i 
1 | : deration of their "Offices. and .Eooployinents, \ :I: can-conceive:a Diſtinction [ 
W | D 5 nad Dd AT IDS SAS aan — a QI IONS 

N 12 : 

| | us autem oft fidelis ille et 3 Diſpenſator, guem 22 Dominus * Famus = 


litium ſuum, ad demenſum in juſto tempore diſtribuendum? 
+ Omnes eandem Servitutem ſerviunt. 
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* between one Slave and another. Thus We obſerve in the Works of the 
Ancients, a Subordination between the Nuſtici and Vrbani: And, as the 
Great were poſſeſſed of 2 large Families, which had the Appearance 
af a little Commonwealth, ſo a Diſtribution and Subordination, a Scale of 

Degrees, where ſome were made for Honour, and ſome for Diſhonour, as 
it happens in the great World, ſeems to be almoſt as neceſſary in the One 

Oeconomy, as in the Other, The Genius of the Slaves admitted, doubt- 
leſs, of as much Difference, as thoſe of their Maſters. Thoſe in the Greek 
and Roman Comedies, are often very diſtin. Characters. Nay, They | 
have been ſo well contraſted upon the Stage, that ſome Critics have ven- Fs 
tured to. reſtore this Paſſage in Horace“, in conformity to that Oppoſition . A. P. .cu4; - 
of Character, F 1 : 


Intererit multum, Davuſue loguatur, Eroſue. 9 


Every one, that looks into Inſcriptions, or reads the Digeſt, will find that 
Eros was a very common Name for a Servant, as well as Dauus. And 
this is alſo, I apprehend, more conformable to the MSS. Davus was a 
crafty Knave, and Eros, a plain Servant. | | 
And now that I am conſidering a Difference between one Slave and 
another, it may not be improper to ſpeak a Word or two, upon a ve 
- conſiderable One. Some there were with the Ancients of a middle Sort, 
and had the Ratio of Slaves in ſome reſpects; and in fome, of Maſters.. 
Seu therefore Were , 12 1H ee 2 
8 Mao ˙· od 2 oh D. 14. 4:5-F, 
3 RTE ‚§Ü˖ PB 15. 1. 17. 
For it followed prono alveo, that, if Slaves were conſidered as Property, * =_ " 
and were capable of being poſſeſſed, as Goods or Cattle: and again, If the DS hg 1 
Slave, by a Fiction of Law, or an Indulgence of it, was allowed, like the 
Son, his Peculium, or little Stock, his Rem' fumiliarem, a Rationibus Do- 
minicis diſtinftam, That Stock may as well conſiſt of one kind of Cattle, 
as another; of the Human Slave, as well as the Brutal: and the Proprietor 
of that Peculiar Eſtate, as far as it extends, be looked upon as Dominus. 
Which Appellation is given him in the Law quoted in my Margin. 
Nou theſe ſubordinate Miniſters, theſe Servi Servorum, were called Pe- f. 5 7. 
culiares,. quia ſcil. erant in Peculib Ordinarii.” They are ſometimes alſo, L 
and indeed more frequently (becauſe the Slaves of Private People were 
often denominated Peculiares, to diſtinguiſh them from thoſe of the Eu- 
blic) called Vicarii: IT | | 
| 7 l. . cod 


Si Servus et Vicatius jus liberi eſſe juſi funt® 4 
Sed et fi cum Vicariis-ſurs legatus fit Servus, durat Vicariorum legatum, 2 


1 "IM s 4 5. 10; 3. 28. 
ct mortuo eo, aut alienatd, aut manumiſſo 2 Ä — 


37:7-12.44- 
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enim aliquis Diſpenſator non eſſe ſervorum urbamorum numero, veluti 
is, qui ruſticarum rerum rationes diſpenſet, thique habitet, non mul- 


tum abeſt a Villico. Infularius autem ur bunorum numero eft. Viden- 


. : dum tamen e, ipſe Duminus quorum loco guemgue babarrit: 
r e numero Aae vicariis apparebit *. 7-0 * 


1 Where however the Reading is diſputed, and, I think, with ſome man. oo 


Ta the old Gloſſaries We find? Picorius, Ade Xiao. 


| : Adds ſuper, dictil quod hon leuius valeat: num 
| — .c05 18A ieatiuis oft, ui Servo paret, uts Mos - 8 
— Veſter ait, ſeu Conſeruusꝰ. Intel ves 
_ Eſeſateſt Servum: jam hob kid's 10 5 % 
ah La LA £1 1s 
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Epig: 18. 
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D. 33. 8. 25. Nay; - We have i in one Law of the Digeſt, Vitarii Ji cariorums.. 2 


© Inſcript. Fabretti is well Worth n upon this Occation 5 5 
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x A Paſſage well worth regarding: t it 1 of the mu 
OE fs which I produced it: as it likewiſe p _ts us with a fair Example 
of the Peculium in general; and laſtly, as of ggefts, what We may have 
3 coCccaſion to mention hereafter, . the Antiquity: — Traffic, which was ſup- 
3 ported permutando, non emendo7. My Reader will obſerve, that I con- p. 18. 1. 1 
ſider here Eumaeus himſelf as a Slave, though I am. not ignorant that 
: ſeome People of late have taken great Pains to make him a Gentleman. 
Theſe Reflexions may perhaps carry me too far from my Delign. 1 
return therefore to my 
IV and laſt Species: which was the Cievarnſihioes of the Fernae, the 
Olxoyeveſe T, or thoſe Slaves chat accrue to their Maſter, ratione Nati- 
vitatis. 8 a 
Fure Gentium Servi ** y_ a 4b ibu, . onto aut qui ex. | 
ancillis _—_ eee 3 VO | RO 1 1 . Jag” 
44; * 


Bdered cher Slaves, v2. as Antaidls or Cattle . 2H 9 D.9.2.2.2. 
Ibis Caſe comprehends two Difficulties. 1. How and in what manner © 
the Calamity of the Parent can affect the Liperty of the Offspring ? 2. Why 

the Conſideration of the Moths only ſhould 1 the Fate of her 

Child? For here, as in all Live-St N the | ay prevails, viz; Partus 

ſequitur Ventrem ; and the Law 1s very expteſs: | 


Partum Ancillae Matris equz condit rmem, nec ec flatum Patris in bac 


on yy n N 21 en * — ee 
JJ ⅛¹. ade ne rags $4 


* F - us * . 
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SFPßecie confiderari, emplorati Kr eft*. - * C. 3:35. 7. 
1. To the firſt it may be a N d it often has been) that we 10 
Right of the Owner over the Pes e of his Slave accrues to him from 


this Conſideration, viz. That 755 ranting the Favour of Life to the Ca- 
tive, that Favour was 5 to "tha" future Production alſo, which 
x never exiſted, i Vitor jure fuq uti volusſſet. I know this is ſome- 


times diſputed. But no Objection was ever formed a this Reaſon, 
which did not lie againſt the n of, n 1 , or the Fate of 
— Captivity. 

n 22 NES PEW EF; 


.» 8 autem ipſis diſtribuit Me aulius, uem ſc. ubulcus 
I pſe ſibi e 4 D ae, / 1. 


Seorfim a Domina et Laerte ſene 


Ipſum nempe a * emit Left Ranibas ſuis, 
I Domi nati. 


Again. 


_ 7 © $BRVITUDE. 
The Offspring of a Slave, through its own Impotency, can 
1 2 for the State of its Infancy : and from the Diſability of 
its Parents who are; poſſeſſed of nothing, can expect as little. Therefore 


I 
the future Service of its Life is due to the Quenery! as a Debt 9 Edu- 9 
Grot II. 5. cation *. 3 | . 


Ys Moreover, Slaves have no Right to diſpoſe ot their own Seas | ee 
oy dark Vn therefore cannot fairly contract without the Conſent, of their Owneri And 


eſpecially, when We conſider, that This is ſuch a Contract, as, during'a Þ 
great Part of the Mother's Time, is prejudicial: to her Owner, and 43 
robs him of her Labour, To this it may be added, that the Purpoſes of 
ö » 4bore, pag. thoſe Conjunctions are not only Production but Education 2; to one of 
N 23g. 365. et. which the Parties in Queſtion are abſolutely unequal... | . 
1 I add in the next Place, that the Father, who is in ſervili Conditions; q 
j can poſſibly have no Power over his Child: for allowing the Scheme = 5 
= - Slavery to be not inconſiſtent as to him, that Maxim is undenia I 
1 | true, ſcil. Nemo poteſt alium in ſua. manu babere, qui ipſe et in aliend. And 

Bll | then, as to the Mother, the Maxim will be at leaſt of as much Force againſt 

0 her Power, as it was againſt that of the Father. Eſpecially, if We con- ; 

Ul ii 73 Above, pag. ſider, what We have noticed in part before +, that even in a natural Con- 1 
1 | . templation, the Jus Maternae Poteſtatis was a Thing unheard of, and de- 5 
1 | nied to Women of a Free Condition: Therefore, as this Power muſt de- þ 

If || | volve ſomewhere, it ſeems naturally to fall, where all have ſettled it, who 
1 | have gone into theſe Conſiderations, vi⁊. into the Hands of the Proprietor; 
| - whoſe Power is that of a Maſter, the Pote/ias Daminica, or Herilis. 

| Upon the whole, I can ſee neither Difficulty nor Abſurdity in the Con- 
cluſion. If the Principles of Slavery are fair and juſt in themſelves, and it 
is againſt no Law whatever, to conſider Homines ut Res, then all the 
Rights of Poſſeſſion will follow the Rights of Slavery. I avail myſelf. of 
It an Acquiſition in the Produce of one Animal, as well as another, and, if 
ts I am Proprietor of the Soil, I am Proprictor of what is planted there, 

i And yet, I know that the Civil Law, which has much ſtrengthned the 
| | Doctrine We are accounting for, has with a ſeemingly great Refinement 
|. J. 2. 1. 37. pronounced Partum Ancillae in Fructu non Ves. Nay, what is more fo, 


has given his as a Reaſon, why the Maſter of her Perſon ſhould be the 
Maſter -of her Prodaction. 9 2 


In pecudum fructu etiam foetus et, ficuti Lac, Pilus et Lana : : _ 

| Agni, Hoedi et Vituli et Equuli et Surculi flatim naturali Jure Domini 
* 4 Fruftuarii ſunt: Partus vero Ancillae in fructu non oft, Waal ad Do- 
| |  minum Proprietatis pertine. | 

But if this Law be attended to, the Meaning of it will come out fair 

| and natural. The Queſtion here is not the Queſtion We are concerned in: 

not, whether the Produce of a Female Slave is born a Slave or no; but, 
ſuppoling the Ancilla to be in Vſufruttu, whether her Offspring belongs to 

the 2 * or the Proprietor ? To the Proprietor no doubt, as the 
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Law here directs, for this plain reaſon: Becauſe She was not let out 7 
breed. Non temere Ancillae ejus rei cauſa comparantur, ut pariant*, It D. 5. 3. 7. 
was praeter naturam et conditionem utendi fruend!, For the Emolument of 
the Vſufructuary ariſes only from that uſe of the Goods, which the Na- 
ture of them warrants, and the Proprietor is ſuppoſed to intend. The Fruit 
of the Arcilla is her Service, not her Increaſe. © 5 | 
2. I come now to conſider the other Branch of the Difficulty, which was, 
Why the Confideration of the' Mother only ſhould determine the State of her 
Child, For, as that Child may have a Free Man to his Father, it ſeems a 
very hard and unfavourable» Limitation to tie him down to the Servile 
Condition of his Mother. And there is likewiſe involved in it another Dif- 
ficulty : As, ſuppoſing the Slave, that begets, is the Property of Titius, and 
the Slave, that bears, the Property of Sempronius, Why ſhould the Produce 
| -_ = Sempronius rather than to Titius? But one Anſwer will ſerve 
And indeed, a good Part of that Anſwer is diſperſed up and down in 
thoſe Confiderations, which I beſtowed upon the former Queſtion. But, 
upon the whole, this Rule We are now concerned in, can be accounted 
for upon no Principles ſo well, as by examining thoſe of the Roman Law. 
Pater eſt, quem Nuptiae demonfirant, was a Maxim, the Civilians never 
loſt fight of, The Condition of the Mother muſt therefore infallibly and 
invariably mark out the Condition of her Child. For, as She was, during 
that State, abſolutely incapable of Nupriae?, it would be impoſlible for J... 10. pt. 
the Child ever to claim a Father. Vpian indeed founds it upon the Law of 
8 e e roo | ö 
Lex Naturae haec ęſt, ut qui naſcitur fine legitimo matrimonio matrem 
ſequatur 5. n V 2 8 D. 1. 5. 2 
Where we ſee the Civil Law, the Legitimum Matrimonium, is taken into 
the Account to make out the Law of Nature by. There is no Impro- 
iety in the Expreſſion, as if He meant that Natural Law could be be- 
pbolden to Pofitzve, abſolutely and in all Caſes... But in the Hypothetical 
Law of Nature, it muſt be, as I have conſidered it. There is an Hypo- 
theſis, an Inſtitution, a Syſtem (vix. here a legitimum Matrimonium) tirſt 
laid down and admitted; and then Nature is conſulted, to ſee what She 
recommends in ſuch Circumſtances?. . _ + _. Above, pag. 
It is undoubtedly true, that Civil Law- muſt be comprehended-in this 14 
Contemplation. For inſtance: Where the Father is not known, as in the 
caſe of Vulgo quaejiti, etc. the Reference muſt f Neceſſity be made to the 


* 


Mother, quia de Patre non conſtat. | | | | 
Nec enim debuiſſe caveri, ut vulgo quaefitus Matris conditionem ſeque= 
retur. Quam enim aliam originem hic habet? 3.80, U... 
But in the Contubernium of Slaves, where the Father may as regularly 
be known, as in lawful — =_ is not an Uncertainty of the Fa- 
5 | I | I +. mary 
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ther's Perfon; fo much as an Unwilingneſs in the Civil Law to own him. 


He wants the Form and Solemnity, the Tabb. Nuptiales, and other 
Ceremonies, which Ar bitrury, not Natural Law, make neceſſary to con- 
ſiitute the Father, And becauſe the ſame Regard is had de non apparen+ 

tibus, as de non exiſtentibus; nay farther, becauſe Law ſuppoſes that not 
to be done at all, which is not done according to her Direction q there - 
fore all born extra juſtas Nuptias are reduced to the Claſs of thoſe, whoſe 


Fathers cannot be made out, and therefore muſt ſollow the Mother. But 


who does not at firſt light diſcover the Difference between a Child, whoſe 
Father may poſſibiy bè hi under an abſolute Uncertainty,” and another, 


whoſe Father is #/ombedby un Imagination of Law? Let us ſee a cale, 


where the Civil Law pronounces very- highly of an rere 25 her own 


Creation, 


*C.g.18. 3. 


+D.41.2.10.1. 


5 D. 1.5. 26. 


P. 38.16. 1. 1. 


Imp. AN TONINVS- A. Hoſtiliae. 

Si ignorans flatum Erotis, ut liberum duxiſti, et dotem dedi 72 7 
poſtea ſervus eft juditatus ; ; dotem ex peculio "recipies : "er quid prae- 
terea eum tibi debuiſſe apparuerit. Filii autem tui, ut ex libera 
nati, incerto tamen patre, ſpurii ingenui intelliguntur'*.. 


Before I make up my Account of the Servitus Vterina, Lewy is one 
Article in it, which is not to be peglected. It i is faid, that in ſome Caſes 


the Calamity of the Mother ſhall not have an 1 5 upon the State © 


her Child, For inſtance ; if She be Mn LN 


during her Pre- 
gnancy, the Child conceived. before that Diſtreſs ſhall 18 


Fies?, 3. and. her 


;. Captivity ſhall no more extend to the ante conceptos, than it can to the 


ante natos. What then becomes of my Right of nqueſt ? And what of 
my Argument, that I ſaved the Child's Life in @virg the Mother” „ and 
thereby became entitled to its Services? 5 7 

But this does not affect the Right of the Congas, bot lende us: to 
diſtinguiſh between a State of Slavery, and a Servile Condition; to a 
Maxim laid down by the Roman Lawyers, viz. Aliud eft Servum eſſe, 
eliud Servire, or eſſe in Servitute. Juſt as it is one thing Liberum eſſe, aliud 
efſe in Libertate. It is one thing to Poſſeſs, another-to be in Po Nun, as . 

Vipion writes ; and the Difference is — the fame with that of de Facto 

and de Jure. 

It is therefore no more than this : if Saran be taken Priſoner, the 
Child conceived before that Captivity ſhall have its Poſtliminium ; but 


| thoſe conceived during her Slavery ſhall not. op One could recover its 


Ingenuity, the Other muſt accept of Manumi . 
Si Praegnans Mulier ab hoftrous Capita ft wo? quod enixa erit, poſtli- 


minium habet 5. 


The Law extends its Regards, as far as it can, and confiders thoſe in 
Vtero, as already born, quoties de-earum favore agitur. 
Nec mirum fit ex Serva Ingenuum U cum et ex Captiva reſcriptum 
fit Ingenuum naſcis. . 
There 


OM 


There is a very good Author, who accounts for this in a very flo- 
venly Manner. But to proceed? 55 LT. 


It ſeems to follow, that as the Condition of theſe Uterine Slaves was 
more pityable than that of others, ſo their Treatment ought to be more 


favourable; as no Ac of their on had reduced them to theſe unhap 
Circumſtances; as they had neither voluntarily bartered their Liberty for 


Hire, nor forfeited their Condition, by actual Captivii y. 
And ſo We find it. Their Youth; and Innocence, the Conſideration of the 
domeſtic Relation they had to their Mafter, being born under his Roof, 
and bred up under his Hands, pleaded mach in Abatement. of Dominion. 


And no wonder therefote, if We ſometimes fe them great Favourites. 


Exs ſum Felicis, ent glas figilaria uffwre;" Plihfui villes filius, 4 , 
deliciolum tuum *, £2 e 
Siguis plorator collo tibi Vernula pend ert. 
wen .195 N * nnn en . k 'S Wit ö . 7 . 
Hlaec quatiat Tenera garrula flira mans. 1 
eee ie eee een, Epigr. 54- 
wit * Vernactboriim” dicta, ſordidum dentem,” 5 
Et faeda linguae probra cirrulatricii . n 


And from this Indulgence arofe that Pertneſs and Petulancy of Man- 


ners, which much diſtinguiſhed this Claſs of People; which is recorded in 
the Vernularum Licentia of Seneca*, in the Vernae Procaces of Horace 3 ; de Proril. 
is viſible in the well-known ory of the Word Vernilitas; and. happily 3 _ 


explains a Paſſage in Terence, relating to one of this fawcy Fraternity, 66. 


Crurialis Vernula gil, qui me wacat*. | rest. 
We gather ſorncthing of their Sitaation from the Style ef their Epi- n. © 
taphs, which is generally very magnificent: The following are ſuffi- 
> 01 eee / i912 4 SBCNREDATE® 
_ | COGNATIONIS SYAE, _ 7H 
FORTVNATVS AVG. LIB + 
- +1: FERNA.cP&ALEDNYS 5c 
AB EPISTVLIS 
 ACCENSVS' PATRON. 
DIVO AVG. VESPASTANO 
LICTOR, CYRIAT. 
VIAT. HONOR. DEC. COS. ET PR. 
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+141... EPAPHRODITO AVG. L. Se in, 
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ro which leb Uns wdd/abdel Guan u Höswer lte FINS Ws Hoteured 


at his Deceaſe, more chan once 7 Martial, One of which Wc 1 


* VI. 29. wy produce 511 
Non de plebe one nec - avarae 2 eataftar, wk 


Munera cum poſſet nondum ſentire Patroni, 
\ FSlaucia libertus jam Meliorss erat. 
| Moribus hoc Formaeque datum. Quis blandior illo 2 | 
Aut quis Apollined pulchrior ore fu? 8 
Inmodicis brevis ęſt Aretas, et rara Senectus: | 
Quicguid amas, cupias non placuiſſe nimis. 


There cannot be a greater Inſtance than the Caſe of Servius Tullius : 


In Servio autem Tullio Fortuna Prei pus ante” ws oftendit : Vernam 
buic urbi nutum, Regem dando + cui quidem diutiſſime Imperium 


3 mam, aut unde proceſſerit, gut quo pervenerit, ftatuae titulus abunde 
—_ . | reflatur, ſervili cognomine, et regia appellatione perplexus 7. 


. Servio Tullio etiam tum puerulo dormi enti, circa caput flammam emi- 


cuiſſe, domeſtici oculi annotaverunt. Quod prodigium Priſci Tarquinii 
CE. Regis Vor Tanaquil admirata, Servium, ſerva natum, in modum 
» 111. de Ira filii educavit, er ad Regium fa tigium evexit s. 


2 I T fay, this Claſs of Slaves were thus tenderly conſidered: but the com- 


Senec. I. e. 
Tertullian. de mon Lot of Slaves in general, was with the Ancients, in many Circum- 


— * ſtances, very deplorable. The Barbarity of Vedius Pullio, which. Seneca 
N. IX. 


e Novitatem Crudelitatts ?, is upon Record *, and brought from that 


ment. 18. humane Writer this fine Reflection — 


obtinere, quater luftrum condere, ter triumpbare contigit. ele | 


Servis 
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Servis imperare moderate, laus eſi: et in Mancipio cogitandum oft, non, 


= | quantum illud impune pati LA f fed quantum Tibi permi ttat ae i = ofred.ad 
_ bonique natura: quae parcere etiam captivis et 2 faratis jubet. Be. 3. 1 
9 Quanto juſtius jubet bominibus libevis, ingenuis, boneſtis, non ut man- . p. and. 
= - | cipiis abuti, ed his quos gradi antebedas; querumgue Tibi non tra- 209. 

1 dita Servitus fit, ſed Tuteia? Serwit ad flatuam licet . 2 22 
1 Cum in Seruum omnia liceant, et aliguid, quod in Hominem licere, PEE ; 


commune Jus Animantium vetes: quia <juſdem naturae eft, cujus Tu. Prine. i 
However of their Situation t: following Inſtances. They were . 9 2:2-2- 


; , PLL at lakes ihe eCOLILTY Senec. Epiſt. 
held pro Nullis 3, pro Mortuis 2.0 ow this is to be underſtood, conſult u. 


in A. Faber) pro Quadruptdibus®'; nay, were in a much worſe State, than 7 Tit. iii. 
5 any Cattle whatſoever, as the Tame Author has ſhewn 7. They had no fuineip- H- 
1 , DD TI g - IIlat. 1. 
9 Head in the State, no Name, Tribe or Regiſter * : They were not capa- „ 5. 4 
1 ble of being injured?: Nor could; they take by Purchaſe or Deſcent * : Quintilian. 
- Had no Heirs *, and therefore could make no Will of courſe. Excluſive dax. 
PH of what was called their Peculium 3, Whatever they acquired, was their „% 
2 Maſter's . They could not plead, nor be PRES but were excluded 5. 4.6.15. 
4 from all Civil, Concerns whatſoever 5 :..Could not claim the Indulgence of . 0 
1 Abſence, Reip. cauſa*; Were not entitled to the Rights and Conſiderations G 
1 N * Sack of 2 SA en, 
1 of Matrimony ?, and therefore had no Relief in the caſe of Adultery s. 2D.15-1.5-4- 
== Nor were they the proper Objects of Cognation or. Affinity, but of u- + D. 1. 6. i. pr. 
1 Cognatio 9. They could be ſold, transferred, or pawned, as Goods, or Per- = 8. k 
= ſonal Eſtate; For Goods They were, and ſuch were They eſteemed *. , Dade 
1 Might be tortured for Evidence *: Puniſhed at the Diſcretion of their „p. 50. 1. ult. 
2B Lord: Or, even put to Death by his Authority ;; together with many Above, pag. 
i other Civil Incapacities, which. I have. not room to enumerate. ab ay 
8 enen „ 
One Remedy for all theſe Inconveniences was MANVMISSION, or En- 799% Pag. 
franchiſement. SR EEObin © ia wink Wh 22 - 


EE 3. | a 5 : . 3 9 Above, pag. 
Eft autem Manumiſfio, de manu Miffio id et, datio Libertatis: nam ss. 
guamdiu quis in ſervitute eſi, mania et poteftati ſuppofitus eft 5 ma- * D.20.1.1.1. 
numiſſus liberatur poteſtate. Quae res 4 Jure Gentium originem +344 Pr: 


= ſumpſit: utpote, cum jure Naturali omnes liberi naſcerentur, nec-eſſet Lis 2 
2 75 nota Manumiſſio, cum Servitus eſſet incognita. Sed poſteaquam jure 55 "ys 

1 | | Gentium Servitus invaſit, fequutum . benefictum Manumiſfions . v 3 
YN | et cum uno naturali nomine bomines appellaremur, jure Gentium tria Vipian. 

1 | eſe coeperunt, Liberi, et his contrarium Servi, et tertium genus Li- - rag xix. 7. 
2M | berti, id ef, hi, qui defierant eſſe Servi . BE 1 
HH Of Manumiſſion, its Ceremony, its Rights and Effects, the Roman Sr ion 
= Law-Books are very full; but it is of much leſs Concernment to us, by K. Vill. Tit. 


the Diſuſe both of Slavery and That. Let it be ſufficient to obſerve briefly XII. 


two or three Particulars relating to it. 1 | 1 5 
It prevailed for ſome time, that Libertus was the proper Appellation of Heinecc. An- 

_ - Slave that had been manumiſed, and Libertinus, that of his De- 5%; Rom. 2d 

1 ſcendant. 8 991 7 ; : a 
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Tt emporibus Appiiz et deinceps aliquumdiu, Libertinos tlicras non or, 
gut manumitterentur, ſed Ingenuos ex his prooreatos 4. 


ee e Libertini app Aale, quaſi de 
 bibetis nati . N er rere eden ee ——_—— 


But afterwards when the. Languages was ; pevfeed, this DiftiaQion was 
5 — and another aroſe. Libertus then became properly a Term of Re- 


lation. For the Slave, though manumiſed, was yet in ſame degree of Pro- 
perty, and was called ſuch 2 one's Freed. Man: Caefaris, Pompeii, vel Uce- 


ronis Libertus. By which means it came to paſs, that Liberte was expreffive | 


7 Fabrett.pag. 
27. 


P. 40. 14.6. 


of that Tenure, bow of the Right of Patronage ; and Libertinus, in general, 


of the State or Condition. —_ the former” is II in Inſcriptions 


tes by L. or EIB," 

| - STATIVS 

FERENT ILIVS. STATI L. 
8 BY IRMVS Fog 


Quotiens de 8 hl an quis libertus r, / foe ve ates eue fo | 


obſequium defideretur, us etiam famoſe aftio intendatur, five in jus 
vocetur, qui ſe patronum dicit, five nulla cauſa interventat, redditur 
procjudic cium. Sed et guotiens quis libertinum quidem fe conßtetur, 
libertum autem Gail Seil fe negat, idem pracjudicium datur *.” 


Box it muſt be noted, that the Yoke was. not yet taken. off their Shoul- 


ders entirely. They till wore their Maſter's Livery, in carrying his No- 
men and Praenomen, and many other marks of Servility, or, at leaſt, De- 


pendance. Hence the Jura Patronatus were many and conſiderable. 


9 Above, pag. 
87. 
* Sueton, 


Claud. 25. 


D. 37. 14. 5: 
3 


Goldaſt. Not, 


- Hadrian. 
mp.Reſcript. 

. apud Fa- 
ric. Biblioth. 


There were ſeveral Services which the Liberti owed, and were bound 


to make good, as ſeveral Titles in the Law-Books ſhew: The Patron 
ſucceeded into half their Eſtate, if they had no Heirs of their Body, had 
a Preference in Guardianſhip, could revoke all, fraudulent Alienations, 


claimed a kind of Homage, and laſtly, to mention no more, could pu- 


niſh, what was otherwiſe unpuniſhable by moſt human Conſtitutions , 
VIZ. Ingratitude, and recall them to their priſtine Condition of Slavery ". 


This is doubtleſs implied in the Words of Terence, 


sI. Scis feci e Servo ut efſes libertus mibi 
Propterea quod ſerwiebas liberaliter, 
Qued habut ſummum precium ferfolvi tibi. 
so. In memoria habeo. $I. HAVD MvTO FACTVM. 


Gr. Tom. xlI. 


pag. 518. 
Andr. I. 1. 12. 


To uſe the Words of Donatus upon the Place, ſecundum jus, _- __ 
verſes pods. ingratos eft, ut in ſervitutem revocentur, 
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7 This was a Strain of Diſcipline, which the Romans. owed: their great 
| - Maſters, the Aan tf ol oat bY ern tt anna tiny - 
Wo +, +. Age, quid illud inſtitutum Athenarum,. quam: memorabile : quad convi- 
Aus a patrono libertus ingratus jure Libertatis txutur., Super ſedeo 
te, inguit, habere civem tanti muneris impium aefltmatorem. Nec ad- 
Auci poſſum, et 'tredam Vrbi utilem, quem Domi ſceleſtum crrno. Abi | | 
+ '" "igitar, et ęſto Ser vus, quoniam Liber eſſe neſeiviſi s- 1 
Let it be obſerved again, that all Kinds of Manumiſfion anciently did not 
confer the ſame degree of Liberty 3. There was a Libertas juſta which J. r. 5. r. 
was conveyed by a formal Manumiſſion, celebrated in all the Rites of the 
Roman Law; and there was a lower degree of Liberty, Libertas minus 
jufta. Among which one was calling your Slave, and making him fit down 
at Table. I mention this, not becauſe it can merit much Attention (for 
Manumiſſion being but of little Conſideration now, this Difference is of 
| ſtill leſs, as being very early aboliſhed) but becauſe a tolerably good 
XX Writer is of Opinion, that this Rite was alluded to by St. Luke in his 
= _.. Bleſſed are thoſe Ser vants, whom the Lord, when. He cometh, ſhall find 
1 watching : Verily, I ſay unto You, that He ſhall gird himſelf, and make them 
L to fit down to Meat, and will come forth to ſerve them. 


k - o - 


If I. was inclined. te. diſpute this Obſervation, and at the fame time 
was directed to conſider any Alluſion in this Scripture to a Pagan Cuſtom, 
I ſhould certainly conclude, that the Alluſion was to the Roman Saturnalia, 
rather than This: Where the Servants were entertained, and the Maſters 
waited at Table. When I call this the Roman Saturnalia, 1 am not igno-— 
rant of the true Origin of that Nite: = 
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I Pe Saturnales dies, quibus ſerver Romani convivio f 


1 Ker, excipere, ſervilia miniftria ipfs | 
1 obeuntes: 4 Graets mare ſumpto. Duoniam idem Mercuris feſtis arebus in Creta fit, us ſcribit 
1 LL 5 12 3 * = a 2 # . . 
2 Caryftius in hiftoricis commentariis, epulantium ſer vorum menſis miniſtrantibus ac famulantibus 
oY dominis. Idem F et apud Troezentos menſe Geragſtione, quo per dies conventus aguntur, 
et nundinae. Eorum certo die, ſervi cum civibus talis publice ludunt, et convivium domuni ſer- 
vis erhibent, ut Caryſtius idem tradit. Beroſus libro primo Babylonicorum ſcripfit, menſis Loi 


deci mo 


a SERVITUDE. 
© ePnyaioda 0 va — aagayy adds de 05 Bar 


D Athen. XIV. GN. 
10. 


Dig. Lib xu. op Manumiſſions none was ſo common as the Teſtamentary 2. In which L | 


Tit. IV. De 


' anvuissts the Teſtator would ſometimes be ſo unreaſonably- profuſe, as to defraud z 
rezTauen- his Creditors, - or prejudice” his Family. This was therefore a proper Obb. 
| ES ject for Reſtraining Statutes, and ſuch We meet wich. Of — Lex * 
= „Lib. ri. Aelia Sentias and Fs Coninia are Iaſtunces . 1 
ibid. Tit vil. It followed from the nature of all eee Aae ee, that, 3 
*Sucton. Aug. tho' the Slave became by BAR, a Fe Mun, however * became 1 = 
8.49%. body's Freed Nan. ee 4; i 3 
Si necem Domini detexecit | ry Praetor flatuere ſole, ut liber fits E LL 
conſtat eum 9ch an N libertatem e . e . ; = 
D. 38. 2. 4. an. 1: 1 31911069701 +: in Don, 9 
I ſay no body's Freed Man 10 benz tho: He . che 
Freed Man of the Family. However the popular uſe of Language found: 
out a Patron for him, and ſuch . the me of 
* ur. Charonitae or Orcint, tanguam Charontis Liberti 4. | 
OO Plane, fi forte ex Rubriano SCto pervenerit au der rn von babe- 


bit tutorem eum, qui regatus-e/t, ſed auen Den. Fenn. ad 


I D. 26. 4. 3. Familiam teſtatoris 5. pertinebit,. Ati 2: 
. Wi ob necem detectam Domini, frames lune agrar, fe 
„P. 40.8. 5. Orcinus Libertus 


a 


This is alluded to in Plutarch's. Life df 17 Ade 5 promo Mt 
many, and reſtored to blood, according to the directions Te A emcandy to 
bave found in the Memorandum-Book of Jullu: 


Ai TETBC Araiſas briouunovles | ol Pala fo Xagerirag tad. inn 


3 * eve. yap eig rug TE pegs KaTePeuyor bro 0 — oba” 
pag. 83, The ſame is mentioned by Slekumiis in his Life of Auguſtus s. 
*$. 55. There is a Reference to- this Humour (I have reaſon to think). in a 


paſſage of Apuleius®.” The Accuſer, Hat had got the nick-name of 
Charon, as We are informed, ob eri et amm diritatem. Our Author here 
adds another reaſon, and that was his god: luck at Succeſſions. | 


0 Neg; enim diu eft, cum te crebrae mortes propinquorum immeritis here- 


ditatibus fulſerunt. — cn prep * e teterrimam Ja- 
ciem, Charon namen gt. 


418 7 


1T 1s not to be imagined that 1 ancient gay dan Wen 
with that Severity and Rigor, which We have ſeen attending i it, and never 


decimo ſexto die per guingue Ser Babyione fe lum celebrari, Kaconn nominant, ci — man- 
cipia deminis imperant, et ex ſervis unus quidam praveft aedibus, ugſtem indutus regias fimilem; - 

Vnde omnes hos P. R. per ludibrium — appellabat, * bi or gucbantur, 
ad mortui confugiebant cammentarias. 


knew 


* 
3 
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cian expounding that Law writes thus“? 
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knew Abatement. My Reader therefore will not be ae 0. fe TER Shs 


Proceſs of this Relaxation, 


There i is a Narrative in Suidass, which | is pretty ——— nd c eie 
: A8Aoxpariar vo g [Coligu la] emer ReTWyopers Tay FRY 1 
1 ö c aid WAnpjor s. — daa CvpPoge vac h 
* oveeptvyy Wives, r wicerür fend bag r ſfauglaig d ro αο 

rug deomworag. drag og Y e 1 Tay eren. yo 

Jul! iv way ard fardviy worerarxe.® 2}: 
Ho Szidas came by this Anecdote, I kno not. R was JED a 


bad Stroke of Politics, if it is a true RES z a Wantonneſs of Power“, 4 4 . re. i 
liks — Caligula 's Meaſures, and, , according to the Fate which always * | 


Projects of weak and capricious Governors, What muſt have | 
died with him, if not before him. For no more is heard of it. There is a 
Paſſage in Suetonius* of a directly contrary Tendency: N melting the : Cali, 6. 16. 
laudable Inſtances of Caligula's onduct, He fays, A1 i 
.magis nullius non boni exempli fautor — mulieri An 
tinae oftoginta donavit, _ wien tor mentis de r 

lere patruni reticuiſet..... N ee, a1 CORN 

Bot This indeed proves nothing: Feen iſt iſhin Feature 


0 2 


in Caligula's Character, was his Inconſiſteney with himſe f, as Dion Caſ- | 
fas has made it plainly: ITS e tt. 


Omitting therefore this dark Account of Suidase The firſt devourable 1 
Law which ſcems to have been enacted in regard to Slayery, was the Lex 
Cornelia de Sicariis, which had Sila the ee for its Author. Mar- | 
| 1 | v ee. 
Et qui hominem occiderit, funitur, -non. habits Aiſereqtia, cujus 
conditions hominem interemit. 


But this did not tye up, as far as We ee the hands of the Ma- 


Wy i ® 


| ſter or Proprietor : It concerned a Stranger only, one who had nothing to 


with. the Slave; againſt whom the Maſter. had an Action for Damages 


by the Aguilian Law, and another now for. Murder by This: 


Si dolo Ser uus occifus fit, et lege Cornelia agere' Dominum poſſe 1 | | 
et, fi lege Aquilia egerit,  pracjudicium fieri Corneliae non debet 5.  *D.g.2.48.6 
The Jus Vitae et Necis, which the Roman Conſtitution gave to Ma- „ 
ſters over their Slaves, was firſt reſtrained, as far We can judge, by Clau- 


dius, te Serene of Coll. CCC | © Sneton. = 
A—— ackelll corey e eee 5 Claud. f. 28. 


* Struis etiam ge lata cam pate Hatein et licentiam didit, ut ipfis — acenſare liceret, ſe 


guad criment vel ab its admiſſum eſſe ſcirent. Haec autem ret innumeris malis erben 
opplevit, eum ſervi acerbis ſuppliciis dominos ſubjicerent. fog * enim illerum doming 


VVV n a; 
ll : 111 5 | Cu 
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cum quidam « «re et affetia Mancipia in Inſulam Aeſeulapitardio'mes 


dendi exponerent, omnes qui exponerentur, liberos eſſe ſanxit, ner re- 
dire inditionem domini, fi convaluiſſent : . N Jes necare _— fin 
guam exponere; caedis erimine teners.' 


Uuller the Reign of his Succeflor A. V. C. $13. the Faltin TO? Wis 
enacted, vehich took away a vet I lays Power from the Mäſter, of 
which the Law here quoted will inform you; and (pretty much like What 


Above pag. We have lately ſeen in the caſe of the Father's Power”) removed the Cog- | 
105. nizance from the Domeſtic to che Civil Judicatoryr. n 


%* # 


Bf, fr Petraniat 1 el HCta ad eam Legem perti achte, Dai, 


Poteſtas ablata eft_ad Beſtias depugnandas ſuo arbitrio ſervos rg. 
dendi; Gate ! s ſerve; en Yominy guerele fic Poenae- 
P 48.8. 11. tradetur. 82 Van 5 N e HHN 
5 J11. de Be- This poſſibly is alluded to by * 97 N 10 
nefic. 22. Afterwards the Emperor Hadrian 3 a and; in 


jurious Treatment, by baniſhing Vinbricia, a Woman of Faſhion, for five 
j Sea A f 8 par. ears, quod ex levi flomis caufis ancillas atrociſſime tractaſſet. 
tian. in Hodri. Antoninus Pius, his Succeſſor, ſeems to me, from the Words of the In- 
ano. and Pa- ſtjtates®, to have brought home the Lex Cornelia to the Perſon of the Maſter 


5 or Proprietqr, when Juſtinian ſays, 
Ex Confti tutione Divi Antonini, gui EP * ſervum ſuum . 
non minus puniri jubetur, quam fi alienum ſervum occiderit. 


8 The Conſtitution, or Reſcript of the ſame Antoninus to Marcian, the 
Proconſul of Baetica, is well known. Here it follows from the Laws laſt 
cited, both of Digeſt and Inſtitutes: © 


Dominorum quidem poteſtatem in ſuos ſervos illibatam ee oportet, nec 
cuiguam hominum jus ſuum | detrahi's fed dominorum intereſt, ne 


auxilium contra —.— vel famem, vel intolerabilem imuriam 
dienegetur his qui juj aut ur. Ideo 1 de querelis eorum, qui 
x familia Julii Sa 155 21 727 7 CEO con Hager unt: et, ſi vel durius - 

litos, quam aequy am injuria afettos Cognoveris, veni- 


ri Jube, ita ut in . 17825 ont non revertantur. 125 2 meae 


Conſtitutioni fraudem fecerit, ſciet me admiſſum ſeverius ex eguuturum. 


P. 1. 12. 8. Something alſo was done b russ. 
Laſt of all, Conſtantine n that if a Maſter ſhould chance to kill 

his Slave in the courſe of his Correction, He ſhould not be comprehended 

in the Lex Cornelia de Sicariis + Howevel if the Correction amounted to 

Torture or Barbarity, and Death ſhould enſue, this Conſtitution ſhould 

lib ix. not be binding. It is entitled DE EMENDATIONE SERVORYM +, 
2 — well worth, conſulting, with what err tas collected 
Chriſtianity greatly difcountenanced the Pede, not . 

cept, but by bringing us better acquainted * Human Nature, e 

Plaming 
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Ain to us the Level and Equality of our Condition. And about the 

Xilth or XIIIth Century, when Eccleſiaſtical Legiſlation was at its 

heighth, is dated the utter Extinction of Slavery in Europe. It has been 

obſerved, that St. Paul's frequent Preachings upon this Topic were ſome- 

times miſunderſtood: 80 = when, He, told his Followers, that in 

the W of the Goſpel there was neither Bond nor Free, that 5 

” Toy eee * (with many more ſuch Paſſages 3) Several * 2 Cor. m. 
royed d upon comfortable a Doctrine, and gave him '7. _ 

2222 rz 2 uce them, and correct their Miſ-apprehenſions. The 2 Cap. - 

ſame Opinion — with many at this Day, who maintain that Slavery . 

and Chriſtianity are inconſiſtent, and that Baptiſin i into the Chriſtian Church 

ſhall work the Effects of Manumiſſion. Bot furely St. Paul did not reaſon 

ſo, when, after having converted a Fugitive Save and ſent him back to his 

Maſter, He became bound for his future good Services, ri woe c. yh | 

| Erbe, yori de 004 6 £4406; ETXPHETON* +; 1 eren un 949 8 

r an ve e Slaves. 


e de neee e 
r wn © ONESIMO-. 
AGE 10 1054: pi: | SERVO 21 791 
| | FD EIA: In or N Y 1211 . WEE: *Gor.[nſcript. 
R 8 3 Autiq. Flor. 
be ” DTD 4 _ op 2 Ko ONESIMVES' STATY © 88 2 L pag. * 
N ee N * RVFPI SER. FECIT * ET: LL:KLY 
1 er, 8 | 
„ CONSERVARE 1-5: | I 
„ DISMANBR. $15 * 


L. SERVILIVS ONESIM. 
| FECIT CONTVBER | 
SVAE RVNTIAE CALLITYC 7. Fabrett pag. 


The Inſtances of this name in Gruter are infinite. ot the E. ſort is 
 CHRESIMVS (very frequent alſo) Kees, and laſtly we meet 


with VTIEIS: 
: "TL. crap 
VITILIT Had 
CLAVDIA ATALANTE | 
of \_ , .. CONIVGI BENE 6 | 
cn etzt MEREN I.... — 
But upon the whole, Chriſtianity: uss nat'the keck with injuitios, W 
crxerts che Principles of Humanity and Tenderneſs: In like manner as thb 
85 Prince, when he extends his Pardon to a — does not 3 n im— 


e Spiritus Damani, th of Libertas. 
Bs Olim cable e nunc vers et Tibi et Mihi utilem, 


. 0 : 1112 | peach 
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peach the Sentenee pronounced by his Officer. I ſhall produce a livel 
Image of what I am maintaining. Ix wa- the Cuſtom in Old Rome, 
that when a Veſtal Virgin; or the Flamen Dialis, met in the Street, by 
| Accident,” with a Malefactor leading to Execution, the Honour due to 
„Gel. x. 15 thoſe Characters, and the Senſe of their Function ſhould work à Par- 
Plutarch in don s. This Cuſtom it is ſaid ſtill prevails in Modern Nome alſo; the 
| Num pag · Flamen only, by an eaſy Tranſition, changed for the'Carginal?, Now 
Coſt. Rom. This is always underſtood as a Grace or Indulgence only; ſomething ad- 
109. mitted contemplatione Perſonae; an Acknowledgment of the Holineſs of 
© ugg = the Character; in, ſhort a Compliment, rather than a Right. Juſt ſo is 
146. the Article We are engaged in, a Reverence paid to the Goſpel Inſtitution, 
and not a Declaration of any Rule or Concluſion which Chriſtianity has 
adjudged upon the Right: not a Prohibition againſt Slavery, founded 
upon the Principles of that Docttine. Otherwiſe it could be no Queſtion, 
which yet is frequently debated” by Civiliats, viz. Whether the Slavery 
of Fn ag would not be reftored with greater Propriety, than it was 
aboliſhed * TN YN ANC SNP. OED | 
"MN 2 a good Writer who accounts for the Diſcontinuance of Slavery 
in Europe upon other Principles, or at leaſt joins other Principles to that 
which I have mentioned. About the Eleventh Century, When the large 


Tract of Italy came to be ſhared by ſeveral Maſters, when many little Re- | i 1 
publics were formed, and many inconſiderable States ſet up a Sovereignty N 


0 


of their oon; it was impoſſible for Proprietors of Slaves to 
in any tolerable Order of Duty. The Fugitive had not far to run, and 
He was ſure of Protection, wherever He applied himſelf. Now all this 
was conſtantly prevented in former Times, when this Independancy of 
neighbouring Countries was leſs conſiderable, and when many Laws were 
in being, and thoſe very biiſkely enforced, for the Recovery of thoſe, that 
were weary of their Condition. . 
Another Occaſion at this Juncture was not wanting, and here it follows. 
p. 40 16.8. The Romans never made Soldiers of their Slaves“: The Honour of the 
andi. Profeſſion was one Reaſoo, but the Secret was, they durſt not truſt 
them with Arms; their Number was ſo conſiderable. Which is now 
alſo the ſteady Politics of our Weſt- India Colonies, and for the ſame 
Reaſon, Indeed the Multitude of theſe Domeſtics in the early Ages was 
aſtoniſhing, and next to incredible. In the CXth Olympiad, at a Re- 
view made by Demetrius Phalereus, there were found, at Athens, One 


and Twenty Thouſand Citizens, when the Amount of Slaves was Forty 1 
„ Athen vi. Myriads, or 400,000 Perſonss. We are told alſo of 470, ooo Slaves in bl: 
20. Aegina, an Ifland of a very fmall'Extent*. But This is nothing to the 11 
bid. Romans: Pudentilla the Wife of Abpuleiuss, parte with 400 Slaves out 
* Apul. Apo- of her Sabſtance, when She made over à Parcel of her Eſtate to the 1 
E Children She had by a former Husband. In the Reign of Auguſtus, a ſingle 1 
Perſon, C. Caecilius Claudius left behind him a Family of Slaves in number 9 
Plin. MMMMCXVI®, though He had ſuffered much in his Domeſtics, during the 'M 
XXXIII. 10. | | ISS d | | Civil 


| SERVI'T/UBE. 
- Civil Wars. More ſurpriſing Rill is the Account.in.ftbenaruss, that feveral 
private People in Rome had Slaves to the number of Ten, or Twenty 
Thouſand, of their ou, and ſome. a greater Number ſtill; and, to ob- 
viate an Objection he was aware of, He ſubjoins, that they were not Stock 
in Trade, but retained for State and Luxury. So that eneca had good 
teaſon for daylingAtrobl or aligveig li bit i i r r 
Hs Senatu difta eft aliguandb Sententin, ut Servos 4 Liberit cults di- 
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5 J. e. 


7 de Clem. 24. 


5 Bair flingueret, deinue 2 / uit, quantum" periculi immineret, Serv 
nnen erer 


nutri numerare nos ducpiſſennn t | 
It was therefore neceſſary, as I was 6bſeryirig; chat the Roman Levies 


£ 
= 
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TYYTN TIL. STS DON 001.69 4 Hawor to 
- Auguſtus in this particular is worth. remarking : © | 


k 4 4 2 ö * ern nenne S oa 1 Ff 
ſhout de compoſed of thoſe the Government could truſt, The Policy of 


hy HAYS SES STOLIFOTTOT LH TON, CINYQLZEL 37) Figt 3% i! 
L.bertino milite, praeterquam Romae incendiorum cauſa, et, ſi tumul- 
in grawiore annana metueretur, his uſus oft : Semel ad pragidium 


Caloniarum Mllyricum. contingentium : iterum ad tutelam ripae Rhg- 
ni fluminis, eoſque Servos adbuc viris feminiſque pecuniofioribus in- 

didlos, ac fine mora manumiſſos, ſub priore vexillo babuit, neque aut 

cCuonmmiſlos cum Ingenuis, aut eodem, modo armatos *, | 

They never employed them therefore in their Troops, without a 
previous Manumiſſion, except once after the deſeat at Cannae (to the 

number of 8000 ) when they were diſtreſſed for time. I ſhall produce 

the Story from Servius, together with the Text of his Author: 

1. kit on 101 001 Dur Pix wnus Helenor, 0 
E Lyeus elahſi: quorum primuc uus Helenoar, 
Maeonio Regi quem Serva Licymnia furtim | 
Suftulerat, vetitiſque ad Trojan miſerat arms, -_ 
Enſe levis nudo, parmaque inglorius als | 
41.11, YETIT18] Lege militari intelligimus, quia Servi a ee 


* 


tur: unde et in Deiqtariana Plrgaz hoc Cicero, cum fuiſſet objectum, 


- 


inter Equites, quos Deiotarus miſerat Caefari, umim Ser vum fuſe : 

et ait, . Neſcio quem ex e numero fervan judicatum: non arbi- 

. © tror, non audivs ; ſed in eo, etiamſi actidiſſet, culpam regis nul- 

am eſſe arbitrarer.” Virgilium autem novimus trabere A de 

Hiſtoria. Servos namque nunquam militaſſe conſtat, nifi ſer vitute 

depoſita ; excepto Hannibalis tempore, cum poſt Cannenſe praelium 

in tanta neceſſitate fuit Vrbs Roma. ut we liberandorum quidem ſer- 
vorum daretur Facultes”, .. on. N 


But now at the Aera I was concerned with, the Multitude of little States, 

which ſprang up from one great one, occaſioned infinite Bickerings, and 
Matter for Contention. There was not a State or Seignory; which did 
not want all the Hands they could muſter. in their Confines, either to de- 

fend their own Right, or diſpute their Neighbours. Thus every Man 


® Sueton 9. 
25. 


Liv. xxII. 
57. | 


en. Ix. 544. 


Serv. ad loc; 
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3 Epiſt 47. 
Above, pag. 
419. 


a Manot or Lordſhip, for tie Inteteſt which the Homager enjoys in a Be- 
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was taken into the Service: Whom they armed, they muſt truſt; And 


there could be no Truſt but in Free Men, as Seneca writes: Totrdem 
e Hoeſtes quot Servos. Thus the Barrier between the Two Natures ! was 
thrown down, and Slavery was heard of no more, in the Weſt. | 


And yet there came down almoſt to our Times a Subordination of Man- 


kind: a Poteſtas Dominica without its Fangs; to be heard of in the ſundry 


Appellations of Homines Proprii, Aldii, Aldiones, Homines Talliabiles, Gens 


de main morte, Laff, Servi Maſſarii, Nativi, Hindi, ete. 
My Reader muſt not expect, that I am entering upon the Subject of 
Vaſſalage, which is quite another thing. The Homage done to a Court of 


: 


nefieiary Concern, is à diſtinct Confideration from the Perſonal” Service 


which a Hind (or the Slave of the Moderns) owed his Lord, and his 
Maſter. „ JIG Al FOLOHngI9TSVOC NED 10 eee 14+ eee 


It was frequent in the Times I am concerned in, for the Sovercigns of 


States, to be poſſeſſed of very: confiderable Demeſnes ; the Emoluments 


of which were in great Part. conveyed" to their Courtiers and Depen- 


dants, in conſideration of ſame Service, Acknowledgment or . 
Rent. As the Sovereign had his Followers, thoſe of inferior Rank h. 

theirs alſo in a proper Subordination. This therefore was the proper 
Vaſſalage, viz. an Attachment or Dependance upon Sovereigns, or Men of 
Rank, either in Expectation, or in Conſequence, of an Intereſt formed out 


of their reſpective Eftates. This Hold or Tenure was a Service, but a Li- 


beral One : and to which People of good Faſhion would ſometimes ſubmit 
for the fake of the Emolument. But This is not the Service I am concern- 
ed in. | | 

When the Lombards, Franks, and other Northern Powers overſpread 
the Face of Europe, They had their Slaves under thoſe Denominations, 
which I mentioned above; but of a leis ſervile Condition. They had in- 


deed far a long time the Property of their Perſons, and could transfer them, 


like the Greeks or Romans, (though not out of the King's Dominions, as 


Wilkins 
e Saxon. 
9.65. 


appears by the Laws of Milliam the Conquerors) but had not the ex- 


tremum Jus, that of Life and Death, and were reſtrained moreover from 


all rigorous and inhumane Treatment. The Romans, We obſerved, had their 


Familiam Vrbanam, and Familiam Rufticam : And, though it is not to be 
queſtioned, but theſe Nations had them alſo in both Shapes, yet of the 


Former We find but little Remains ; becauſe the chief uſe They made of 
their Slaves, was the Cultivation of their Eſtates : and their manual Labor 
in Country Employments. In this Condition We commonly find them ; 
Villains moſtly, in the Senſe of the ancient Villici, and theſe generally 


Regardant to the Manor, as the Engliſn Law ſtiles them, f. e. Fixed, as 
it were, to the Freehold, Paſſing along with the Eſtate; ſometimes as 
uſeful and valuable Appendages, ſometimes as Loads and Incumbrances. 
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their Colon; or Huſbandmen. 


nure: Graevius upon the 


was ſubject to ſome Services,” or ſome way connected with the Endow- 
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I fay the Period I fixed for the Abolitio of Slavery, does by no means 


extend to theſe : becauſe upon the Regiſters of many Churches, Abbies, 
and Conventual Bodies, We "3 .of FEY, WW, Date, te Mangooiliges of 


i 13G 23G 2 


For Eccleſiaſtical Bodies were at that time ver r frequent ; and as they 


were very rich, They alſo had their Colow, their vILLAINS, to cultivate | 


thoſe Fa which the Convent held in their oven Hands; ad Menſam Do- | 
minicem, or other Purpoſes of the Society: And, in Affectation of the State 
of Princes, They had their v Ass Als or Dependants alſo, which ſerved 
to increaſe the Dignity, ane ſwell the Retinue of the Convent, upon pu- 
blic Occaſions, .to, main in the Intereſt. of th the Houſe, and to adminiſter 
their Secular Concerns, Theſe chief Owners t ercfore, the Abbot and his 
College, were diſtinguiſhed by the reſpectful Title of Sentores ; Whence it 
is imagined, that Lordſhips, - little eee fo in moſt Languages of 


ene have borrowed; their Denomination- 7 tb e 1 
f 7171 1 61 erben 4}, eee 3 df ie. 
C! btie gb all the Seignorys it wd; the ft, , 
8 Profpero the prime Duke. 5 rl fn * 
Be that as it may; Theſe Pealants of the Chyrch, call to mind, the 1 7 
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1 ſhall not enter into a . Dic quifition of the Nature of this Te- 


e of Tu is fit to be conſultedꝰ. It is ſuffi- Add. Miſcell 
cient in general to obſerve, . they 420 *ople poſſeſſed of Land, which Oblery. COR 
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ments of the Temple. Such are not at this Day in Roman- 1 


Catholic Countries: Whete LA On Rena themſelves upon the Ma- 
tricula of log Convent ; RA which r _ 147 5 become of Eccle- 


brances. > ONLY 3} 
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Article, of Slavery, 21 Jake eee eee 
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* Wen enim Veneris adeo dives n ab enciliat — 3 mille bhaberet Deae 
conſecratas a multis Viris ac Feminis. 
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and War brought on the ſad en Nimwods aroſe, 


Nimrod, * | 4b 4; ** 4/442 oe v9 9 et 
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this Diſtinction of Mankind came to be beiter 18 N it fared i * 
Gone New Bodies of Men continually pouring in 25 the Country, in 
ſearch of Settlements, it Nas likely. They ſhould avaib themſelves = - 
former helpleſs Occupiers, and ſeize upon their Perſons as well as their 
Lands. And afterwards, when they — the uſe of others in admi- 
— their Wants, they extended the” Trade; aud imported new ones 


Athen. VI. fromia cad. This is che Hiſtory Sven by > NOT > 
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vu. 56. And this accounts forthe Aﬀertion tion of 2 Plays, Where. in : i e , 
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+ Apoltoliuss There is a Proverb Aux Noni , which”? 15 8 gib render and 
Suidas. etc. underſtood. ——— — om — eG ger nan, 1 


(1 KM are willing to interpret it of a Thing abſurd or impracticable: 
like — Expreſſion, A * OF SAND." Slavery and Citizenſhip are of 
all Things the moſt incompatibſe. To compoſe therefore a State of none 
but thoſe, who were not able to go into the Compoſition, ſeems to be the 
— — at 455 the Proverb. 


— — e 0 — * 3 b 
. "Laden; aqui Theſſali ſervitia Graecs inffituerunt ils prius ejus regionity, Nn 
nunc tenent, Lacadacmonii — Achivos, Deſali vero Perrhaebos atque . Fn 5 3 .colqus_ 
uuncuparunt in ſervitutem redactos, Eilnas — Tata. 15 vere rbg- 
res Servos poſſident numerata preeſentigus . mercati, 2 ek Nen 
Serweram Civitas. 5 
(2). 
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_}; Others again imagine it had a Reference to a Non-Entity: a Pro- 
directed, not to that which could not exiſt, as the laſt,” but to hlt 


44 


never did exiſt. It ſpeaks a Senſe, which I took ſome little Pains about at 


the Head of this Section, when I corſidered, that no oms Set of People were 
Slaves by Nature: that every Man is born in a State of Freedom and na- 


tural Ecuality, but that Time and hence happen to all: 
n to gta a N N ; . I'D 
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vants. As Ageſilaus faid r many Apes ago of 1 2 Kats, and Callcratidas 
of the Ionians. Thus it fared between the — yori and Meſſe- 


nians: whence the Proverb, Auxirebos M . And It may be worth 


remarking, that no body — Fan (my to be borrowed of a 
whole Nation 8 a 3 
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(5). The third Senſe given to'this, is what my Readers ma find inthe 


Ws. arr whoſe Words I here tranſcribe : 
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The former Part of this Qggtation is ſbetliing like a Story related by 


Juſtinò, in regard to the People of Hire, Where the Slaves expelled their 
Maſters, and were for taking up the Reins of Government; till the ſuperior 


Genius of vne Free Man, who had the good Fortune to be reſeryed, made 


them ſenſible of the Difference. The Project of Philip in che lalt Part, re- 


corded by Theopom Hut I confeſs I do not comprehend. It was a very ſtrange 
Settlement ſure. But Philip had a Caſt of Politics of his'own. I cannot 
diſmiſs this Subject, without recommending to my Readers a Fallage is in 
Steph. — , very are to be ee with chis. 

bas n 
ple Had their Slaves, bat Cities, Colleges, br Via 


Of the public Servants of We State, ihe One Nalin, or ſimply 


Not 6 private 


"ATE * A T1 


* Anion *; there can be no Doubt. Sach were the Acceꝶ, Laras, ee 


among the Romans, "Thus 2 
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Servus Municipum, vel Collegii, vel Decuriae Heres inflitutus, manu- 
miſſus vel alienatus, adi bl, bereditatemz. 
Theſe, as I obſerved lately , +, were ſometimes oppoſed to Peculiares, i. e 
Privati, and were in à better Condition, than the Slaves of prwate Fa- a- 
milies 5. 


It bas been well remarked by a very, wood-Critio and Antiquary ry, that 


when Colleges and incorporated gocieties manumiſed their Slaves, thoſe 


Liberti, like the Liberti of private Pcople, were generally denominated 


Ws Seruorum url] In Libya, ut e, feribie lib Sto, | Ez alia facrorum ſervorum, in qua. 


anus liber e/t... In Creta etiam e/t+. lopolis, 1 ſerib S/. rates in primo libro de Rebus Cre- 


tenſibus. E e guaedam Juxta elan P onerapolis, i. e. Improborum Civitas, quam Phi- 


lippum condidiſſe ferunt; qui eo omnes flagitiis maculatos collocavit, ſycophantas, falſas teſtes, 
eorumgue defenſores, et alias id genus e ad duo millia, * Theopompus ait 

libro Igtio Rerum — . 
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| COLLEG. VICTIMARIOR. OI IPSI ET SACERDOTIBVS ET 
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And it ig wort nating; dne d 18 often, > be underſtood i in 7 | 
this Senſe ; ; viz. for the whole Groupe, or Syſtem of Slaves belonging to 
one Owner. And indeed many have ſhewn that this is the true, ori 


and preciſe uſe of Familia, bell. pr Coetu,, OP * I 1 be allowed 
the Expreſſion) Ser auu m. 

Servitutium 975 ue ſolemus qr Re _ in Edicto Practoris 

oftendimus 0 7 25 De urtis, 4b Praetor loquitur de Familia 


Publicanorum 5 | P. go. 16. 


And thus are many Inferiptions to. be Auer; F 
„ LIBERTIS, ET FAMILIAE — FAMILIAE ET LIBERT, 
A Troop, or Band of Gladiators particularly, was frequently intended 
by this Expreſſion alone: 


Dedit cuipiam — negotium, qui fine Juſpicione emeret eam familiam 
a Catone e proferi Hir, 8 SS Ht Catonianam vendi- 


turum *, | Cie. 11. ad 

V. Quint. Fr. 6. 
As to the NAMEs of the Slaves, great w was s the Difference between che early 
Ages, and thes mort im os When Human Life was as N repreſents 


it . 1 9 9 XIV. Sat. 
; N N naar Vun | 168. 
{2 Vernuls, Tres Domini, 3 
15 K Kk k²k 2 | That 


3444 4 SERV IIUD E. 3 
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Qua. SandTio ab mitio ad meam er etui Ar non mutata « perjeveravit. 
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| Servorum Dies Feſtus vulgo exiſtimatur Lib. Auguſt, id 60 . 
© Feſtus. Ser. Tullius, natus ſerva, aedem Dianae dedicaverit in Aventino b. 


? Epift. 47. I am not ſure, that this is alluded to by Seneca“. 
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: | omnem contumeliam ſervis detraxerint ? Dominum, patremfam, ap- 
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Inſtituerunt diem Feftum, quo non ſolum it is proper to obſerve, 


ſcerentur, ſed quo vtique honores illis in domo gerere, jus dicere per- 
miſerunt, et domum puſillam Remp, eſſe judicarunt. 
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ception which the early Writers entertained of i it, "ought ere may be 
ſomething true in their gene Api Yew us but an uncom- 
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Nam fuit quoddam tempus, cum in Agri Zr . 
more vagabantur, et fili victu fexino vitam pr ant; nec ra- 
* Cic. 1. de tione animi quidquam, fed plerague uiribus corporis admingſtrabant*. 
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Icripto, fufi per agree, — wagorentur, tantumque 
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tinere potuiſſent? Nui gitur primi virtute et confilio Pragſlanti ar- 
fliterunt, bi perſpetto genere-bumanae decilitatis atque ingenii, diſi- 
. Patos unum in locum congregarunt, eoſque ex feritate illa ad jufti- | 
a tiam atque nanſuetudtnem tranſtuxerunt. Tum res ad communem uti- 
litatem, quas Publicas appellamus : tum Conventicula hominum, quae 
poſtea Civitates nominatae ſunt: tum domicilia conjundta, quas Vrbes 
— invemto et divind et bhumano jure moemibus ſepferum: atque 


1 inter hanc vitam perpolitam en et illam i immanem mbil tam 
— T. intereft quam Jus atque Vis *, 
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| * Homer, Some read, 


PRQRERNY. 
The. Tranſlators would da erde adi iſtent with themſe 
ſhameful-to find the fame Per ring it if ost ehe ankle + = 
times ſufficientis, But this by the bus. ne d 
This perpetual Epithet, according to my Guides "Euftathins and Athenae- 
us, was the Token of Property.” Was the Cuſtom of all Mankind for- 
merly, and of Barbarians for ' long Continuance, ſay Laertius 3 and 
Famblichus , to eat in common, upon an undivided Meſs, go; wa wprov. 
I do not immediately conclude with the ancient Writers, that this State 


| was therefore naturally ad uni A Sehe of Debate; that 1 it was like 


what One of my Amber Furs, Gäste, calls . A 
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But above all, it is a ſtanding Proof againſt an Alteration af the Text 
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To conceive this t, let us but imagine: it 1 chat all the 
great —_—_— Life were ſtruck off nearly at a Heat. The 
Acknowledgements which the Ancients paid to Ceres and Bacchus (or 
however to thoſe Perſons, whom Ceres, — Bacchus repreſented) to Thoſe, 
Who gave them Corn for Maſs; far Water Nine. 5 Dryden's 
were. well intended, if me Inventions had ſtopt even there. But Refine- 2 2 
ment ſhewed the Way Refinement. er whillt Mankind was contented Georg. 8. 
with the Simplicity 4 — original Diet, it- Was indifferent which Oak 
ſhed the Acorn, and which Rock diſtilled: the Beverage. The World was 
all before them. And there was us le pf Choice; às there was of Ele- 
gance, in the Entertainment. But How *onfiderably the Caſe was 
altered, upon the Invention of Agricakure * There Was not a Man, who  Diodor. Sic. 
Planted u Vi Vineyard, but like ithe Fonſboldor 1 in the Parable, He hed ged it 14. 
round about :. And in like manner, When the Huſpandman had ſpent his A XXI. 
ſtrength in manuring, and tilling the Ground, and in the Sweat of his Face 
had prepared his Bread; it became needful to encloſe and to neee Gen. 111. 19. 
it, that Others might not reap, wheng He had ſown. 
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There is & very ipretty:Epigram'of Autiputrr's, not extant; ithink; in 
be Autbolagia, but often printed of late, urhich relates to that Period uf 
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their Enjoyments, it was natural for them to ing i what had coſt them 
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ſome Fatigue in the Preparation. Hominibus, ſays Tuſtin of the Scytbi- = 
ans e, inter ſe nulli fines : Neque'enim agrum dener deff. But as Boundaries 1 
and Land-marks, rather deſcribed, than fenoed; rather pointed dut where 0 
Avarice ought not to intrude, than ſecured the Paſs where Violence would | 
ſometimes preſume to enter, ſome'collateral Security was thought neceſ- 
fary. And that Collateral Sodurity Was a general Agreement. There was 


a mutual Engagement to ſtand by sach other in theſe Appropriations: And 


what we call LAW, was the Condition of the Obligation. Next, the 
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Teque Ceres et Libera, quarum ſacra, ficut opiniones bonunum ac reli- 
giones ferunt, nge maxi ms atque Ss Amis ceremoniis conti nen- 
tur, a quibus initia vitae atque victus, legum, morum,. manſuetu- 
dinis, humanitatis exempla jag Tp VE W W ac diſper- 


rita eſe dicuntur * t Cic. Verrin. 
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Cerere Legifera 1 have heard of, but was never able to ſee) It is hence, Spanheimad- 
that Triptolemus got . he name "of Buy 1 (and both . and Jui. Callimach. lc. 
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It was neceſſary that Human Laws ſhould: not only guard the Sepa- 
rations they had made, but lend their Aid and Sanction to theſe Marks 
of Diſtinction alſo, which deſcribed them. This was very viſible in the 
Deut. xix. Jewiſh Legiſlation . And both Greeks and Romans gave their Injunctions 
J Serv. 7 all the Weight they were able, by mixing Sacred Conſiderations with 
Civil; by the'folemn and awful Complection of thoſe Puniſhments, that 
attended the Removers or Deſtroyers of their Neighbour's Land-Marks ; 


and by advancing their Termini to a State of Divinity. What was done 
by Numa in this regard, is worth conſulting in Plutarch's Life of Him, 


and may be ſeen alſo in a very ingenious Diſcourſe upon the Subject, 
- 211. Faſt.63 in the Memoires de Þ Acad. Royale des Inſcriptions, and in the Writers upon 
„Add f. Ovid 8, in his Deſcription of the Roman Terminalia 


2 Thus Dzony/. Halic. in his Account of Numa: 
om. 15. 
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*Terminos ſiguis ſuftuliſſet, aut ſuo loco moviſſet, cum Deo Termino devwit, ut cuilibet im- 


pune eum interficere tanquam ſacrilegum liceret, et — ab eo piaculo efſet. <p 
* Fours Terminalis prima haec Lex ſanciatur : Nemo limites terminoſve agri moveto eujuſuis 
Amini, froe civis, froe peregrin finitimi, fi in extrema regionis parte kabeat agros : Tatus ne- 
fas eſſe haec movere, et in quae quadret illud dictum, 1MMOBILIA MOVERE : malitgue qui- 
libet ingens ſaxum movere, quam parvum lapidem, jurejurands a Dus fir mitum, quo amiciriae 
et inimicitiae, interpoſita Deorum aucteritate terminentur. Alterius enim Jupiter Contribu- 
Tis, alterius Hoſpitalis et Teftis, qui cum infefiffimis bellis excitantur. Qui legi obtemperaverit 
ex his incommodrs quae legis violatae reos conſequi ſolent, nullum ſentito : qui contempſerit, dupli- 
ces poenas luito : primum guidem et maxime, Deo vindice, ſecundum, Lege ultrice. © 
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The Roman Law was very attentive to Nxanſgreſſions of this ſort, 
Something of the Malignity of the Crime, and of the Puniſhments in 
order to reſtrain it, may be ſeen in that Tit e Digeſt I lately referred BP 
to, and what Gothofred and Others have obſerved upon it. 7 Se. Lib. 


Nay, it went farther than moſt Conſtitutions carry d this Conſideration. Tir, xx. 
The Field-Books, as I may call them, the Terrars of their Lands, though 
made to determine private Property, were looked upon as the public Mu- 
niments and Regiſters of the Country ; and Thoſe that altered or removed : 
them, were puniſhed in the Eſtimation of Offenders againſt the State: 
Qui Tabulam aeream, Legis, [without doubt Leges, as ſome Copies 
read] Formamve Agrorum, aut quid aliud continentem, ręſixerit. 
vel quid inde immutaverit, Lege Fulia peculatus tenetur *, 2 mow 13.8. 
That the Terrars of private Eſtates, and not of the public Demeſnes, 4 


are to be underſtood here, I have no doubt (The Property might be 


privati Juris, but the Record was publici). For it muſt not be omitted 


that Public Bodies had their Boundaries, as well as Private Poſſeſſors: and 


and that not only in regard to Territory and Juriſdiction, but alſo to 
Seizures and Eſtates. And ſo Dionys. Halic. in the place lately cited: 
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It is eaſy to obſerve from hence, what was the CRIMEN PECVLA- 


Tus, and how it ſtood diſtinguiſhed from a common Action of FVR- ? . Eb. 


TVM : and this is no inconſiderable Inſtance of the Diviſion which 1 TI Kili. 
formerly made of Law into PVBLLIC and PRIVATE. a C: Lib. IX. 
But I had a particular reaſon for mentiening the Limitations of public Tit. XXV11I. 


Lands, not only becauſe they are as neceſſary to be aſcertai 
vate Eſtates, but to ſhew = 6 52 


as pri- 


nee 3 the Study of the Roman Law 
and inconſiderabCCCGge. W | x Þ ” n TT 

Agrum manucaptum limitatum fuiſſe, ut ſciretur, quid cuique dat 

 efſet, quid veniſſet, quid in . relictum ele. 2 * E I. Ran 

Though this Reading is juſtifiable from the Authority of the Pifan (or 

Florentine) MS. and from what I have been obſerving concerning the 
ere gion yet is it poſhble that Theſe may not here be meant: 
becauſe from the known Courteſy of this People, One would expect ſome 
mention, in theſe Limitations, of what was ſurrender'd to the old Occu- 


Hoc autem Jus non ſolum in privatis,agris conſtituit, ſed etiam in publicis, 2 guogue 


. termints complexus, ut etiam P. R. agrum a vicino, et publicum a private Dii Terminales dif- 
cernerent. Hoc uſquam ad neſtramactatem Romani feruant, ills ſeculi mpacmentum, idque 2 
| ratis tantum gratia. 2 hes | 
| M m m 


piers, 
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Agrorum, 


pag. 206. Edit. 


Goeſii. 
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* pag. | 
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De Condit. 


11. Obſerv. 


D. 41.1.16. 


1 
piers, who wete entitled to ſome Diſtribution, F they were left upon the 
Ip, and eſcaped the Severity of the Martial Law, in the hard Sentence 
of Veteres MIGRATE colons. For We real 8 

Si forte ager fuit, qui militibus adfignatus eff, modico hono- 
ris gratia poſſeſſori dato . h {9/40 N 

So Hyginus* : 8 | * HT IO 

Diviſi et aſſignati agri ſunt, qui-veteranis-wlnfoe perſanis prr Centu- 


rias certo modo adfcripto-aut dats funt, aut redditi veteribus poſ- 
ſeſſoribus. . „ 5 8 
And fo Siculus Flaccus “. | 8 


Nec tamen omnibus perſonis victis ablati ſunt agri : nam quorumdam 
dignitas, aut gratia, aut amititia victorem ducem movit ut quid eis 
relinqueret. . 1 | 

Cujacius * therefore (that DEVS TERMINVS; or CERDO NVLLI 
of the Civil Law, among the Moderns) obſerving the Text I am concerned 
in* to ſtand thus in one of his MSS, QVIDVE, P..RELICTVM, Es- 
SET, and not, with the vulgate, quid in publico relidtum efjet, concluded 
in this moſt ingenious Correction, QVID VETERI POSSESSORI RE- 
LICTYM ESSE T. For in the Nome Juridicae of Valerius Probus We 
find Narr | | 


L443 + -* 


Lands. This has been republiſhed, bat I think, not with a proper At- 
tention. Of this nature alſo is the Heraclean Hſcription, of a ſingular Curio- 


which opens with a 


the care of Fulvius 
_ ceſsfully ſhewn, that this Figure was entirely owing to the Acgyprians 
which gave Birth, in her Mummies, to the Sculpture and Statuary c 
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ſity, firſt produced by Mattaire, and afterwards printed by the illuſtrious * Lond.1636. 
Scipio Maffei in his Muſeum Veronenſe *, | Y e131 Fok 


Something alſo upon this Subject, viz. de Gromatica Di, ciphina, as it Pale. 
called, may be ſeen in Pit locus, Cujacius*, Magiuss, Nerius *, Gotbofred?, ccooxxxy. 
and others. aa) $ * SIE 311. Subſeciſ. 

The Sirmplicity of the firſt Ages knew no other Boundaries, than to mark — 8 
out their Allotments with a Stone, or any thing that lay ready at hand: - Oblery.g. 


X. 2. XI. 5. 
JSaxum antiguum ingens, campo qui forte jacebat, 0 8 n 
Times agropofites, litem us diſaerneret arus . + if Ante. 
Termine, five Lapis, five es defoſſus in agro 2 . 
Stipes ab antiquis, fic quoque nomen habes 5. 8. D. and Lib. 
VNVoujlla in campo ſacer” xa. 
14 Diuviſit agrat arbiter populis lapis. Wy 9.31 N XII. 
5 | nl EE ; | 98. 
Aut campum mibi fi vicinus ademit, | Ori Fal 
Et ſacrum effodit medio de limite Saum, | . | 
Nyod mea cum patula coluit puls annua lilo. * Senec Hip- 


OY 8 | ww ET lyt. 170. 
That they were not always in this rude State, is very natural to ſuppoſe. T 


And I am perſwaded, that the Heraclean Inſcription juſt now mentioned, XVI. 37. 
difficulty to all who have dealt in it, is capable of no 
other Conſtruction, than ſuppoſing it to deſcribe the Marks or Figures by 


which Lands and Grounds were ſet gut. Let my Reader judge. 
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MHZ AIIFAAAIOE. FA IIOAIE KAI TOI OPIETAL. 
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IE. KAPYKEION. AIIOAAQNIOE FHPAKAHTQ. 

AI. TIEATAT. _  &SAZIMOE ITTPPM. 

KN. @PINAZ. _ GvIAQNTAYE FIETIEIQ. 

ME. EINIETTAION. FHPAKAFIAHE ZQINTPQ. 

When the Land-mark became. deifyed, and bad the Title of Deus 
Terminus, his Figure took a little Poliſhing, but ſeldom was carry'd far-. 
ther than what We now call a Term, a Cippus, or Hermes, | 

The ancient Statuary has been thought by ſome to have aroſe from this 
Figure, viz, a Head of the Perſon. to be repreſented, placed upon ſome- 
thing like a Pedeſtal, or the Figura Terminalis, Column of Stone, broad 
at Top, and noon downwards, Many of which are till preſerved by 

r 


nus. But a late zous Writer has very ſuc- M. de Cay- 
ot a late ingenious Writer ery ſuc- 1 te Cay- 


other quites Egyp- 
Nations. Such therefore for a long time were the AvSgwaſe or Statues of pennt. 
the Ancients: It was left to more modern Artiſts, to releaſe the Limbs fromm 
that Aegyptian Bondage, and give them Life, and Air, and Spirit. Whence 
h M m m 2 it 
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it was that Plato the Comic Poet, doubtleſs in his Comedy entitled Dae- 
dalus, gave thoſe Improvers of the fine Atts, this handſome Compliment J 
Ta Aae mare KINEIEONT Fox,” OOO OO 
© Apud Tzetz. Batre, [lege BAEIEIN] Y dy unto 


Chiliad. I. 19. 3 

” And this Progreſs from Mummies to Statuary may in ſome meaſure be 
* Muſeum ſeen in a Figure which Maffei has given uss. fy 

cronenie. g "IL | 

pag. XLv11, Icon now to conſider more diſtinctly, what is meant by PRoPER- 

ab.. Fig. Ty, and what are the Effects of it. When Writers tell us of Negative 

and Poſitive Community, if by One they mean that abſolute Community, 

which is the Idea of the State of Nature, Where all things were common 

to all; and by the Other, that Community, which is limited to a Few, 

and denied to all the reſt of Mankind, I think they might have ſpared 

their Diſtinction. For what is the laſt, but a Species of Property, the Pro- 

perty of a People, Company, a College, a Corporation, or a Set of Part- 

ners in Trade? And, indeed, if they would but attend to the Proceſs, it 


is that Principle, upon which Property firſt ſet out, as will be ſeen in the 


following Obſervations. _ - 


By Community therefore in general T'mean' the ſame, which they do 


by their Negative Community; vis. That Syſtem or Face of Things, 
called a State of Nature, where Lands, Goods, etc. belonged to, were 
appropriated to, or had by, Nobody. They belonged to Nobody in par- 
ticular, or, in other words, to all alike, that is, not pofitively, or by any 
human Inftitution, but negatively, becauſe Nobody had a right to ſeparate 
them, in exclufion to Many, or to Every body elſe.” They were therefore 


called Res Nullius, Res in medio pofitae, capable indeed of being appro- 


priated, when the Act of Man made them ſo, but till then, nullius Juris. 
Sunt autem privata nulla naturd : ſed aut veteri occupatione, ut qui 


quondam in vacua penerunt; aut victoria, ut qui bello potiti ſunt; 
+ Cic. 1. Of- aut lege, pactione, conditione, ſort “. | 
.. | 13 eee Mag ON AE 
25 Aedem Saturni Romani aerarium eſſe voluerunt, quod tempore quo in- 
coluit Italiam, nullum in ejus regno furtum eſſet commiſſum, aut quia 
ſub illo nihil erat cujuſquam privatum Leo apud eundem lo- 
| caretur Populi Pecunta communis, ſub quo fuiflent univerſa com 
5 Macrob. 1. munia s. 7 120 1545 N 5 | "IEEE 
— And hence the Saturnalia of the Ancients, which were meant to re- 


Lucian in viv the memory of this primitive Simplicity: and to repreſent that even 
Saturn. f.). State of Mankind, where there was no Meum et Tuum, no Bond and Free“. 
albipaſim, And to this Juftinadds his Teſtimony z. | | 


a _ 2 Ttaliae Cultores primi Aborigines fuere: quorum Rex Saturnus tantae 
3 5 Juſtitiae fuiſſe traditur, ut neque ſervierit ſub illo quiſquam, neque 
7 LxIII. . — . * e _ 


*  Dacdaleae autem omnes movere videntur, ' 
Et videre Statuae. | | 


guic- 
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+: quicfuam: privatat''rei baburrit: ſid omnia communis et indisiſa 
+» omnibus fucrint} veluti unum cunctis patrimonium er. Ob cujus 
exempli memoriam cautum g, ut Saturnalibus exaequato omnium 
jure paſſim in conviviis, Servi cum Dominis recumbant. 


MWoam propriae, Telluris herum Natura neque illum 


. . f | Hor. 2. Sat. 
Pater 


df, , voir, pee been, 
Movit agros, Curss atllens mottalig corda + 
Nec torpere gradi haſſus fila! re; | 

Ante Yovem nulli 7 gebe 


8 1 4 A 5 . 
a a regna veterno, 
(07 


Nec fanare. quidem, aut partirt Amite campum 
Fas erat : in medium quaerchant : jþſaque tellu. wing 
Omnia liberius, nullo poſcente, ferebats. PAs hap 


To avail ourſelves of that quotation, from Tully, let us fee how it ſtood 
in the firſt and earlieſt view of it, vig. veteri occupatione. | 
It is not hard to conceive, that in the beginning of the World, or a 
little after the Flood, when the Inhabitants, of this Globe were few 
in number, vaſt Tracts of undefaried. Country, great Quantities of un- 
occupied Cattle, were in no Mang Foſſeſſion,, for they were not even in 
their knowledge. Nay the Lands and Goods, that lay before them, and 
ſer ved their immediate uſes, muſt be ſuppoſed to continue ſome time in 
their original State, namely, as long as hs were undivided, and not di- 
ſtinguiſhed into ſeparate Shares or Propertys. Their Uſe was in common, 
their Property veſted in no one. For when God gave to Man, at the be- 
ginning, Dominion over the Earth, and over every thing in it *, He is 4 
not to be ſuppoſed neceſſarily to imply what we emphatically call Pro- 
77 or diſtinct Dominion. Every Man, that was to be born into the 
orld, had an Intereſt in the Bona Naturae. Property was only a Mode, 
not a neceſſary one, of exerting that Intereſt. It was left to human In- 
vention to ſettle the manner, and to deſcribe, how thoſe Things ſhould be 
enjoyed. It was in itſelf indifferent to Providence, whether Man enjoyed 
them in common, or cut them out into ſhares. I ſay indifferent in its own 
nature. For neitber was it prohibited by the Law of Nature to hold things 
in common, zor was it probibited to ſeparate them. Which is the exact. 
Idea of what the School-men call the Lauf Nature Negative. But Uſe, 
Emolument, Convenience, and the general Good of Mankind, which 
was the next thing to be taken into the Account, declared loudly 
in preference of the latter Method. The Improvement of Mankind 
called for it. The Culture of the Earth, and the Refinements of Life 
could not be ſo ſucceſsfully recommended, as by giving an edge to In- 
duſtry, and a free Scope to Art and Science. And this could not well be 
effected, but by marking out to Individuals, what they could properly call 
their Own, 4 
DRE. | | 80 
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' _ So that for ſome Time, while this Community laſted, here was an En- | | 
joyment without Property. No Man ſeemed. to have a right to diſpoſe of 
what he had laid his hands upon, but to make uſe of it. And therefore 


this Situation of Mankind was Communio Vjus. only. No body had the 


Property of any thing, and EY body, in a manner, had the Uſe of 


every thing. This State may be 

Compariſons. - | Oy” | 

Quemadmodum Theatrum cum commune fit, recte tamen dici poteſt, ejus 
Me eum locum, quem quiſque occuparit *, | 


fficiently underſtood by the following 


Equeſtria omnium Equitum Romanorum unt: In illis tamen Locus 


meus fit proprius, quem occupaui — Habeo in Equeſtribus locum, 
non ut vendam, non ut locem, non ut habi tem, in hoc tantum, ut ſpectems. 


But when the World began to be peopled, and large Colonys were 
draughted off in ſearch of Settlements: the new Tracts of Land, which 
were before in their natural State, or primitive Condition, did now cedere 
occupantibus. There is all the reaſon in the World to think, that they ſet 
out in large numbers. Their Conveniency, if not their Safety, required it. 
Theſe new Countries therefore were ſeized firſt, in the name, and on the 


behalf, of the People collectiyely. It might be ſome time afterwards (it 


was not neceſſary it hould be fo at once) that to avoid diſputes, or for 
other good purpoſes, private People had their Aſſignments by Lot or 
Diſtribution, or ſome other Method of Deſignation. | 

Private Property was therefore conſequent to Public: and the Lawyers 
have ranked them accordingly : mA | 

_ Diſcretae Gentes. 
Domina diftintta. 
—_  Agris Termini pofiti l. | 
The Confideration of this gradual and ſacceſſive Appropriation of Lands 


and Goods, firſt by the People collectively, or in their Aggregate Ca- 


pacity, and, in the next Step, by ſeparating Portions and Diſtricts for 
Individuals partiri limite campum -— I ſay, this Progreſs of Property 


will furniſh us with ſome uſeful Obſervations. 


1. Lands and Goods were firſt, jure Occupationis, to be eſteemed in 
Bonis Vni verſitatis. And next, another Species of Property, was veſted of 


the ſame Lands and Goods, in private Hands, without any prejudice to 


the former Right; for they could both ſubſiſt very well together. The 
former Grotius 5 calls Occupatio per Vniverfitatem, the other per Pundos. 
H Xwpa rig rg, G UG y7]0v THY uu deco Kupiog Cg 
ry EGUTE *. | | 


* * — — * * 


— — — — 9 * 
— Mo 
- 


* Territorium eft Civitatis ; nibilominus tamen, pelidentium gui ſque rer um ſuarum domi- 


nus eft, 80 
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80 that when Tully? writes, Sant autem privata nulla natura 757 7 1, Offic. 7. 

fit ut. Ager Arpinus Arpinatium dicatur, Tuſeulamis Tuſculanorum, No- 

thing forbids but it may be true alfo, that ſome of the Her Arbins 

might be the private Property of 2. ully; and of the Ager T: pred the 
Property of Caro, which nay probably was the Caſe. 


Jure Civili omnia Regis ſont : : et tamen, illa, quorum ad regem ers 
tinet univerſa poſſeſſiog in fingulos dominos deſeripta ſunt, et unaquae- 
que res habet pg fort em ſuum. Itague dare regi et domun et man- 
cipium et pecuniam po mus, nec donare illi de ſuo dicimur. Ad reges 
enim Potgſdas ammium pertinet, ad fingulos Proprietas. Fines Athe- 
nienfum aut Campanorum vocamus, quos deinde inter ſe vicini pri- 

vata terminatione diſtinguunt et totus ager bujus aut illius Reip. 

ft: pars deinde ſuo domino quogue cenſetur, Ideaque donare agros 

5 ws reip. pgſſamus, ven oe dicantur "ou ator illius 


e lit ne. 2th 5 gern. 
2 This leads us to a very aſefu? Diftiiaion detween what i is call 
Dominium Emineris Dominium Vulgare?, . © 8 Poe rap 1.1.6. 
Private People had Portions of Lands allotted, or afſigned them, with a 11 — 


reſervation of the public Intereſt in thoſe very ſions. And there- Pufenderf. 
fore this ſubordinate Property, or Dominium 47 40 was a kind of tacit vin. 5.7: 
Agreement that theſe Lands fhonld be the Propei ate Men -— nie 27. 
as long as the Public did 20 want them. And we. Teiler find theſe two et]. ee 
Tenures differently expreffed, and carefully diſtinguiſhed, though not al- #qq. 


ways with the — uniformity. For ſometimes, as in che laſt Quotation, 


Ad Regem Poteſtas omnium pertinet, ae 8 7 rulos e 
Again *, 3 1d. Seneg. 
Omnia Rex Imperio poffidet, Singel Dominio. | | * 


3. In Virtue of this Eminens Dominium the State has ſuch a Right 
over the Property of Individuals, as to moderate, reſtrain, ſet bounds to, 
or direct, their Enjo oyment of them, and Dominion over them, 1 in fuch | 
manner as ſhall beſt ſuit with the public Intereſt. - 


And this has always been pee ns in moſt of the Definitions given 
us of Property. 


Jus in Re, quo Res of mitra ut te 4 ine 4 ere Mae, 
niſ Lex vel Ca, u, LI = 5 


Propria cujuſque Facultas et Ius in Rem quan bet, quam in ofui 7 1 
Thus commodum uſurpare poteſt quocunque ufu lege permiſſs 


| Hence, though nothing ſeems ſo reaſonable, and fo agreeable to the 
des of Property, as to give what is dur -own to whom we pleaſe, yet is 
it open to Law to aſcertain a particular Sum, beyond which no Gift 

ſhall. 


S 
2 N * oh 5 . 
—ND—V—œ— ͤ) q2— — — — ” — 


* Above pag. 
60. 


3 J. 1.8. 2. 


D. 5. 3. 25. 
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Above pag. 
232. 
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Thus the Laws Aitio Sentia abd Bei Caninia reſtrained mmoder: 
and improper Manumiſſions. The Laws for regulating Teſtamentary Diſ- 
poſitions are innumerable in the Roman Conſtitution, and in thoſe of all 
other Nations. So with Us no Lands could be deviſed by Wilt —4 
the Time of Henry VIII. Nor could Peers ulienate before Hen 

It is upon this Principle alſo, That the Public againſt the Wan- 
tonneſs of private Perſons in the miſmanugemoi their Goods *; That 
We ſee the reaſonableneſs of Sumptuary Laws, and the propri jery u that 
Doctrine which Fuſtimian 3 bays Gong | 


"utatur. | r ified att 


The Annotators, to their er Greg Puno best- careful in mark- 


ing out the Antrnomrar ot 'Comtradiftions of the Fuftininean Law ; but 


they have ſometimes overſhot the Mark! And 1 think we have an In- 


ſtance of it in the Paſſage before us. Immo licet, ſuys one of them, alicui 


re ſua abuti. In proof of which he quotes the following Law 


Quemcunque igitur Jumptum -fecerint 7 e Adei poſſeſſores] ex 2 "OY 


tate, fi quid dilapiddaveri unt, MR , 45 Te * ſe ABVTI * 
rant, non procftatunt?, , 


But He is moſt certainly a, Abuti —5 "Wa not ie ae A 6 
uti : nor is it to be tranſlated by our Engliſh word, asvss. Something 
of this before and more I have to add upon a proper Opportunity 


— — that the Btate: ＋.— Law of 


the Country, i s, regulates the price of Proviſi- 
ons, inſpects the — and —— 


2 own Produce and the Fruits of their Labor. 

In Virtue of this Dominion, the Public * not only a 4 ay of 
Diſpoſition or Regulation, in private Propertys, but a Power of 
Pftion allo. For theſe Things were lent,” not given“. It would be very 
unreaſonable, if the State, or Thoſe who preſide over it, could not in the 


extreme and imminent danger of the Common- Wealth, apply the Pro- 
perty of an Individual to the Safety of all, in which Safety that of the In- 


G rvidual is comprehended: eſpecially as this private Owner holds only 
under the Public, and theſe Poſſeſſions were underſtood to be conveyed 
to him upon theſe Conditions, and under theſe Reſervations, Let it be 
remembered however, that this Perſon has a Right of Recovery, when 
the Public is in a Condition to allow it. He ought not to bear the Burden 


alone, but to bo 'repayed by's Toner oma his Quota or Share 


deducted. 
5 And this Right ſhall be exerted, not where the Safety, but-the Ex- 


pediency only, of n — indeed in a — 


mall be valid, unleſs it be transferred 2 a Dr . anthem : 
method of Conveyance . B45) IE City, 1! 


Spe, Neiße ne fa re quis male | 


to thoſe who are diſpoſing of 
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and with a a proportionable Abatement, It is thus a Man 
pelled to part with his Grounds, if the — — — 
ce but tak, a obſerve, ng A 
va 2 For here the u —— — 


i = 


1 F 4 = Ll Y, a 
Under this _ 5— 2 what "Public Exigence can do, et us in- 


. 


* 


— we Prof dect — — — W — it 25 8 A 


— peration ; of Hage, bud bee, and in b 10 


5 2 * a * 


vi —_— 
Providence, or the Author of Nature, as we have ſeen, gave the 


World to ite Baer eng for their Uſe and Enjoyment. The 


i | Jovention of P — ſoct of Convenience, not Neceſſny. It was 
5 2 22 Mode of — ragy Ing, Which was found in general to be 
79 — — e if a Man had a Right by the Pri- 
= mary = PRG mote" of Natars, ox.the D to the Bleſſings 
: of Providence, the Secondary. La w, which is only of Human Appoint- 


Reſtrictions, as the laſt and utmoſt ecefity —. a moderate and — 6 
Enjoyment — and a full Reficuion upon the very firſt Opportunity. 


ment cannot extinguiſh or 8. oy 3 this Cale is ſubject tõ many * . 


— 10. 


71 4 FROM THE Notion We baue eee — therefore in the 


1 foregoing Reflections, We come at a Knowledge af hat is meant by 
= dae; ſc, the Violation, or the Invaſion of itz in a frandulent and 4 
3 ine Manner (I the more. violent and ö ones): As 
= how We muſt bod mew — „chen He ſays * Funden natura 
1 turpe eſt: and again“, Furt um Log aturals | probibstum eſt admittere : Or, 

how to anſwer that what Senſe can Furtum be a Breach of 
FE 4 the Law of Nature How — — me to-abſtain from other 
= People's Goods, when: by the Law of Nature rere cauid be no ſuch an Idea, 
F as that of other People's Goods? A great deal has been ſaid already to this 
| Point, particularly in the Section upon the Law of Nations 3, and elſe- 
© where. But I chuſe to anſwer it in the Words of the very learned Biſhop 
_ — becauſe the Paſſage I ſhall produce from him will alſo 
Ip n what I have been lately conſidering. 
L Adam had in himſelf the intire and 
=_ things, which after became the particular Property; when 
his Poſterity found it neceſſary —— ſeveral — 
«* Allotments to diſtin&t Families, ſo as they were not to. incroach or 


1 « break in upon one another. But the Law of Nature did not preſcribe 

1 the Way and Method of Partition, but: left chat to Occupancy or Com- 

= Rau And fo.the Heads-gf of -Families upon their Settlement in any 

Ml | « CRY had a two-fold Oldigntion apes pon them. The Firſt was to pre- 
« ſerve * Intereſt of the whole NA 


« and 


original Dominion over all thoſe 


D. 50. 16.42. 
5.47.8. 13. 


3 Above, pag. 
130. 


to which they ſtill were bound, | 


Lern, =. 
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t and were to ſhew-it upon ſuch Occafions as required it. The Next was 
to take particular Care of thoſe Shares which: longed” to chemſclyts, 
as to improve them for their Service, and to protect them from the 
* Thvaſion of others. And although this Diviſion of Property was not 
made by any antecedent Law, yet being once made, and ſo uſeful to 
Mankind, the Violation of it, by taking that'whichr'i is eee 

— 22 1 «, is a manifeſt Violation of the Law of Nature a. {\ oldae i'd 
ptr, | Fartum is defined by Pawus5; Contrefatio:rei 1 faciends 
5 D.47.2.1.3- gratis, vel thfius' ter, vel etiam uſiis Jen paſefſanifee. err eee 


bh to uſe the Words of a e Author 7 — 2” $58 dh ad ee - 


I have bare fo Remarks: to mite upon the Bubje@ vf Theft 
I. Paulus in the Law jaſt - cited, and other Writers alſo, are — 
up in the Etymology of Fur or Furtum. Of that there cn be no doubt 
to any one who is ſenſible hom much the Rotnan Language is indebted 
to the Greek. I Would only obſerve the Mutability of Language in 


general; and ſuggeſt to WM. Readet, that. Fur was ſametimes capable of a 


Ving * fofter Senſe: e e 
— = F - Quid Domi Naefe, Pudene Fins tand Furese? lhnen 
7 Aſin. Ii. 4. As perhaps this Paſſage in Plautus! 7 is, thus belt underſiood 7 
* Abſcede, et ſine me lune perdere, qui ſemper me ira incendit: 
Cui numgpuan En rem me 2 . F furi, | 

5 Nun centies eadem imperem atgue 220 nam. 75 

unuch Iv. 8 
7-6. As i 18 18 of Terc erence. mot undoubtedly 3 


Vbi Centurjoſt Sanga, et mani pulus 5 
It is well known that Latre is in like manner dente 


Feſtus. Latrones eos Antiqui dicebant, Aae * Condubti militabant, ano rie Alpen, 
wont: at nunc viarum Ob: eferes nt us — 


It my be entertaining eno ugh to follow 75 e off * 
guage, for thoſe who have a To inſtance in one or two: Hoſtis, 


Cie. l. de between the time of the XII. Tabb and that of ( Cicero, ſhifted its Signift- | 
Offic. 12. cation conſiderably: - Ye | 


Ts Quit proprio nomine per Aeli, 255 45 "It; He 11 wocaretur, lenitate verb: 
En: triſttiam rei mitigante: tis enim apud majores noſtros is dice- 


see Honore batur, quem nunc eregrinum dicimus, Indicant XII. abulae, etc.” 
de Sainte Ma- 


rie, ſur la Che- So it fared with Leno, Fat * Arlam“, and . PUR Language 3 in 
ralerie, pag. Knave, Churl, Uillain, Ualet.s ; 


\K' 1G. 
6 and 7. 1 d 


es Primus Scythis bellum indixit Peoris Rex: 4 tins; N primo "i 
N ie bY e. begatte) gu. * * th Aicerents. 
Though 


Languages — I have ſpoke to it in my Commentary upon the 


Ludus or _ The A#tio Rerum Amotarum , : which is alſo alluded to 


It is from hence, that, with the Ancients, Tangere was Furari 


PROPE RT V. 467 : 
h I am ſenſible that many MSS.. and one very accurate Edition 
ann) red l hat a Critic of no ſmall Reputation, | 
ord URN RET ff N f and enn well it Fun 38 
ſtand 3 t noni leid: dauoilals 1: 8 Ce Is 71 Heuman, 


This E upbemiſmus, or Tencene of, Expreſſion, is common 40 all * bg 9 


Sandwich Marble 7; and it has been the Occaſion ſometimes of bringing pag 58. 
very innocent Words into bad Repute. Wa ſer ſome Inftanoes of this in 123-0 Ml 
Boxbornius' Origines Gallicae, and Dr. Dawes Welch Dictionary, in re- 8 
gard to the other Sex. Sometimes the Cuſtom; has ſhifted, and v. v. given 
a foul Name to an honeſt Employment. For I would obſerve, that if 


ever Meretrices in our Lau- Records ſtood for Lotrices (as it is maintained), 


and if it be true, what I have heard, that there was diſcovered ſome time 


ago, over one of the Doors belonging co a Palace of Cardinal oo ep this. - 
Inſcription, DoMvs MERET RICYVM|-DOMINI -CARDINALIS:* Then it 


would be but Juſtice to my good Lord Cardinal, to © it only an In- | 


| ſcription, of no very ſterling Latinity, directing us to his Laundry. 


2. To conſtitute the Idea of Furtum, thete muſt be a Dolus malus : 5 
Fur eft, qui dolo mais rem alienam contreflat *, © - *Paul.11. Sen- 


rent. 1. 


And therefore I am perſwaded, that the Dolus in Hara? 2 704K 1 
Te boves olim nift reddidiſſes, E | | 
Per dolum amotas 


is not to be underſtood of Dolus Malus, but is Sele equivalent to 


P. Lib. 
in this Paſſage of Horace, was a diſtinct Conſi deration from an Action of Tit. 1. * 


Theft. It was where the Party in Fault, by the tenderneſs of the Law, 


was ſuppoſed to have ſome Intereſt, Share, or Property in the Goods ſo 
taken: As in the caſe of a Wie, or a Son 2 2 Above, pag. 


3. The Contrectatio Rei is alſo a ſubſtantial Part of the Definition 285. 


3, and zo, 
that Cujacius *, 4 whoſe every Work is Praiſe "wy happily reſtored that * Taub Tu- 8 
Paſſage i In Tully : 4 num. IV. 2.96. 


Quaeſtorem nemo dignum putat : Benim # levis, libidinoſus, tagax 5, „  * v1. Obſerv. 


Not ſalax, nor rapax, How therefore Theft can be committed: ſola mente 2 "_— 
atque animo, which Gellius maintains, is hard to imagine, nor do the. 


Lawyers allow it in the ſtrict Senſe, of Furtum. Gellius doubtleſs muſt 


refer it to the caſe of Acceſſaries, but then there muſt be a Contrect̃atio 


ſomewhere. 


4. Another Ingredient in the Idea of Theft i is the lucrative Diſpoſition 


of the Party offending : lucri faciendi gratia. And hence therefore it will 
follow, that what a Man takes to relieve” his very urgent Neceflity, is not 


Thats (nor indeed — to our Obſervations a . or two ago, is the 
| Nnn2 Thing 
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P. 47. 9.3.7. 


9 De Legg. 
1 pag. 
874. Ed. H. S. 
* Demoſth. 
Pag. 406. 
Tom. III. Ed. 
Cant. 

* Exod. Cap. 
XXII. init. 


Sj my 8 


*M.$.17. 
5 Add. Petit. 


Legg. Attic. 
Lid. v0. Tit. 


1 ad 
X11. Tabb. 


Ger. Noodt. I. 


Obſerv. 1c. 


and I. Pro b. 


Juris 9. 
Oiſel. ad Caii 
Inſtit. 11. 10.1. 


Pariator, five 


Actor. Col- 


lat. Mo. et 
Rom. Tit. V11. 
and Pithoeus, 
etc. ad loc. 


6 See above, 


Pag. 159. 
Gellius XI. ult. 


PROP ERT V. 


Thing He takes, prope rly Rex aliena for that time; durunte — ind 


reverrente Communibne). It is no bad Law, what is in the Months of our 


1 Neceſfity bas no Law. It Has deen ſaid! fo et 1 __ Au- 
t ority. ( Fat 


Nec enim injuria hoc felt, gui i ſe, tuers 1 cum "alias non paſſer"... A 


The Malefactor, who flies from Priſon to eſcape a Fire, or what would 
have endanger'd his Life, is not deemed Egractor Carcerit. doo] fig! 


5. The Ancients made a great-Diſtintion/between a Theft otnimitted 


by Day, and by Night. The Laws of the XII. Tables diſtinguiſhed alſo 
between them, as did the Laws of Plato and of Solan, and as the Di- 


vine Law before them all*. The Ground of this Diſtinction, the Reaſons 


why 1 ſhould attend the: Slaughter of the One, and not of the 
Other, are diſcuſſed by Grotius;, Pufenderf +, and their Commentators 5. 

It is very proper that Law ſhould enter into the Conſideration of ſuch 
Circumſtances, as enhance or abate the Malignity of the Offence, or lach 
as contribute to diſcover or r the os . 


Fo The — of T beft — deen a Matter of 270 i 
The Legiſlation of Draco is too fantaſtical to be attended to, who pu- 
niſhed not only all Thefts, but all Crimes, alike “. 
been of Opinion, (and chat Queſtion has been often debated) that a Ca- 


pital Animadverſion, or the Loſs of Life is not an adaequate Puniſhment | 


for the Interruption or Invaſion of another Man's private Property: and 
that no Proportion is given between the Value of the Thing ſtolen, and the 


Life of the Criminal: the Quantum of the Goods, and the Quantum of 


the Sufferance. The general Anſwer to this is, that the Proportion is not 
to be drawn between the Puniſhment and Subject. Matter of the Offence, 
(for if a Soldier ſhould be puniſhed with Loſs of Life for ſleeping upon 
Duty, it is ridiculous to urge the Cruelty of putting a Man to Death 15 
ſleeping) but many Circumſtances are to be taken into the Account; 


the Eaſineſs of committing the Fact, the Difficulty of coming at the of. 


See Grot. II. 
20. 28.— 37. 


fender, the Frequency of the Crime, with many others, as We have in 
ſome meaſure ſeen under the Head We are juſt parted from. A more exact 
Diſcuſſion of this, would lead us into an Examination of the Nature and 
Rules of Human Puniſhments, which is not my Buſineſs at preſent 5. 
Something upon this Queſtion, and upon Theft in grams, in that Chapter 
of Gellius, which I had occaſion to refer to lately. 


HAVING 


Many Lawyers have 


A Re ͤ ĩ˙;1u- 
8 LES ITT 2.220105 ORIARINGS 


Res | is the more extenſive Term of the two . | 
Rei Appetlatio' latior eſi quam Pecuniac: guae etiam fi. e. Res] ea, 


Serrac Niger S anblae. Communes, Public cae, Vni 22 Singulorum. 


PRO/P:ERT Wa 
A rung: in ſome meaſure ſeen che Otigin and Princi ples of B 


We ſhall now bonſider briefly the Subject of it, RES, the Things We 


propriate; and aftervnade the different Degrees, Sorts or Modes of — 
nion, Property or Poſſeſſion. nods 


RES, by which 7 Roman Lawyers mean in general, whatever. is, or 
far as the fifth Title nu eget: es and 


can be, the Subject of Pr . is the Attention of Juſtinian in his II- and 


HI Books throughout, 


laſt Book. UBT is) r badmigob Jon # 2111 210 


Now the THIN 65 themſelves are differently expreſſed. 8 For Rex ti one 


Idea, and Pecunin another. t. 


One would be apt to imagine, that Pecunia. was with them, as general 
a'Term; as it is poſſible to invent: 


5 Pecuniae verbum non felum numeratam Seeed dong, tur, verum 


omtiem om ti pecumam, bod ef, omi corpora.” Nam nous 

 quoque pecunia ae appellarione \cortiniers nemo off qui-ambigitS; - 
Pecunia⸗ nomine PH lum numerata Pecunia , fed omnes Res, tam Soli 

quam N Mobiles, tam Corpora quan Jura a coritinentiur els dl 
Pecuni am, Aurum, M entum,. e 1 75 reviter dico, Pecuniam. 2 
Totum enim quic mines po ident, .. Pecunia vocatur : Servus 


At, Vas, Aer, wot Pecus?.. COR 


"IC 11 SD, fi 7 x % 
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P. 50. 16. 
178. | 


71. 222. cod. 
Add. WIS 18. 


5 . I 


SI Auguſtin, 


de Diſcipl. 


And yet Res and Pecunia have at itt, times a notable Difference, and Chriſtian. $.6. 


48129 
3 


guae extra computationem patrimonii noſtri ſunt, continet: cum Pe-, 

| cuniae fignificatio ad ea referatur, quae in Patrimonio funt 15” 

Res therefore are ſuch Things as may be poſſeſſed: Pecunia ſuch as are. 

Let it be remember'd, that what I have. been ſaying, muſt be under- 
ſtood of RES in Senſu utili er habili, if I may ſo expreſs it. For there are 
fome Things in the Confideration of Law, which neither are, nor can be b 
the Subject of Property; and ſome again which are not, but however are 
capable of being ſo. To explain this, and to reduce what has been often 
debated upon this TI to a a Syſtern, I ae divide Res after this 
manner, et þ 


* 


—. — 


Natta . Alicujus Juris. | 
But for many Reaſons I ſhall draw off Res nullius Juris, and ctinlider, by 


itſelf, what is to be underſtood by that Expreſſion, and.then form a com- 


pr. 


Tom. VI. pag. 
585. 


Huber. ad 
5 . „ 


petent Diviſion, without Embarraſſement, and to which there can lie no 


e in the Manner and Form fon: 


- 7 
Li $ 4 
* — — 1 9 8 


Di vini Juris. n TO oh  Humant- 1 Juris. 


— 


RES 


450 PROPE Way: 
ld ditneg gd (6:14. Es enen! 
Res Nullius ſornetimes mix with one Claſs, * netints oY the 
other: Hopprus munen very fuccelafally the Order 1 
now ſubjoth : DE 
Things are ſaid to be No-bodys, Alias & in Jure, either Att et — 
tia ſimul, or Actu ſolo, licet non Potentia. 
The Former are ſuch as neither are occupied, nor can be : Theſe: are 
P. 1. f. 6. 1. Res Divini Furis, Things conſecrated, or ſet apart for religious Purpoſes 3, 
Things extra Commercium humanum, not all indeed ſua natura, but what 
the Will of Mankind has _ ag What » are aac 8 theſe, wa be ſeen 
Again: Res Nulliur aft foam are uch as ane net eceally and. cy oc- 
cupied, but nothing contradicts their Capacity of being ſo: as No- 
body indeed is pollelled of Today, but what would imply no Contra- 
diction, if they were ſeized. or incloſed To-marrow. And they are of 
three Sorts : 
1. Things that lie in Common; Parts of the World not yet diſcovered, 
and Animals, etc. not ſeized or claimed. Theſe, though poſſibly they would 
rank under the Claſs of Res Humani Furis, when they come to be appro- 
priated, yet, till they are ſo, are ſaid to be Nullius. | 
2. Of this Sort are Res pro Derelictis babitae, viz. fuch as once were ap- 
propriated, but by the ill of the Proprietor, are returned to their pri- 
+ D. Lib. xi i. mitive State and ondition . 
Tit vnde 3. To this Account alſo is brought Ruhe jacens, or an Eftate i in that 
ertero. Interval of Time, between che Demiſe of the laſt Occupier, and the Entry 
of the Succeſſor, 
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I. R E S SAC RAE. 
Of thoſe Things, which are ſaid to be Divini Juris, the firſt We find 


are Res Sacrae. 
Such are underſtood to be Res Deo rite ronfleruter, Endowments of 
„P. 1. 8B. 9. g. Churches; Goods, Utenfils, etc. quae non reciprunt acftimationem 5 ; which 
proper Authority has ſeparated from prophane uſes, cut off from the Cir- 
culation of Commerce; \exempted from the conſideration of Human 
Property, and ſettled upon Holy and Religious Purpoſes. 
Gallus Aelius ait Sacrum eſſe, quocunque mods atque inſtituto Civitatis 
conſecratum fit, 75 Aedis, froe Ara, froe Signum, five Locus, five 
Pecunia, five quid aliud, quod Diis dedicatum atque conſecratum 
fit. Quad autem privati \ſuae Religionis cauſa aliquid earum rerum 
r Deo dedicent id Pontißces Romanos non exiſtimare Sacrum“. 6 | 


ACER Mons. And this conducts me to conſider, 


II. RES. RELIGIOSAE. 


Which according to the Authority of Feſtus, juſt produced, are thoſe 
In - 2 Things: that are {et apart for a aon Purpoſe, and — — 
ae 
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common uſe, not by a ic Rule or Authority, but 


by the ee 
MM private Deſignation. 0 the Poſſeſſor. | 


Sucrae Res ſunt hae, quas publice conſecratae font = — ie au- 
tem locum eee ſua voluntate * 12 mortuum l in 
Locum ſuum T nne ebnete gd o: TR init 

80 o Ehe again : 5 pon 

. Relgiafn, ac  Sacrum * 2 \ | atque Aedes, quae etiam 

ee OW 1 4 gioſum 41 non Soup. Sacrum 


Sacrae, Religiva and: — is well pointed out by the ſame Feſtus in 
the very next Article: which will be welk underſtood , if We add to it 
what re an Aldus re = wer . 


„II. RES SNN CTAE. 


Theſe do not ee 15e * Idea of Hees. but Res Sanctione 
A munitae. HT .h > 10 bogig 308 


Propris dicimus Santta, quar neque FRED nejueProſana fant Jad bar. 


dione quadam confirmata*. 915 ois yad: I 


In this Senſe Laws? are ſaid to be Sankide. 


175 liier the Gates 
and Walls of a City (, the Perſons of Princes, adors of Ma- 


giſtrates *, Trophys, N S, etc. 


I made uſe above of the Word neceſſarily, J e we and of their own 
Nature. For Res Sacrae are ſometimes ca bY Res Rel. '10ſae, as they are 


alſo Res San&ae ; and indeed as they very well may, becauſe they are 


that, and ſomething more. 


Sanctum eſſe interdum e quod Sacrum, ZE ul quod e. ; 
interdum aliud, boc eſt, nec Sacrum, nec Religioſum”. 7 


Before I proceed to Res Humani Furts, it may not be improp 
obſerve, that theſe Res San#ar are more ſtrictly of that fort alſo, or per- 
haps in a middle State: e both. N Gaius ae with 
Bene Caution, 5 


Sanctae Res, * * Render, ene ee divini Merit ſunt. 


5 it may not be amiſs to obſer ve, chat Res Sancta, though ſeemingly 


of the low eſt Degree, yet in regard to the publie Authority, which gives 
them Being, rank with Res Sacrae in contradiſtinction to Religigſae. 


And I take my leave of this Claſs or Set, by recommending my Rea- = 
der to the Acquaintance of much better Authors upon the Subject, viz. 
| e „q Reitz, Ernſitus*, Pepmas,  Brogaeus :, Nerius, etes. 

IV. RES OMMVNE S., 

| Ave thoſe, which by the Nature of them, ic. Lying in Common, in 
Medio pofitae, are Res NVLLIVS in regard to Property, but OMN1yM, in re- 
| | ſpect 


7 D. 1. 8. 6. 
3. et 4. 


A r ? Feſtus v. 
\'} - © RELIGIOSVM. 
mM. 9 111. urn 


3+ 
*I. Quaeſit. 


per Epiſt. 10. 


. 1. 8. 9. 3. 
D.... . 
Hor. 2 Sat. I. 
81. 

Above pag. 


Plutarch. 
Quaeſt. Rom. 
27. 

Id. in Romulo. 
pag. 49. T. 1. 
Scopp. J. 
Collect. 28. 
apud Gruter, - 
F. A. Tom. I. 


D' Arnaud. J. 


Var. Conject. 


14. 

D. 1. 8. 8. 2. 
I. 9. F. 4. cod. 
D. 43-06. 25: 


5 Liv. III. 55. 


CD. 3-08 
7 Macrob. I. c. 
to Add D' Ar- 
naud. I. Var. 
Conject. 14. 
5 D. I, $. Iz 
Pr. 


upon Juve- 


nal. Sat. I. 
not. k. 
de Verbis 
Ambiguis et- 
Mediis. 

* ad Nep. in 
Attico. c. 3. 
3 de Diffe · 
rent. Verbor. 
+ v. Miſc. 29. 
5 11. Analect. 
4, et 6. 


472 . PROPERTY. 


ſpoct to Che and Benefit. And indeed the Lawyers here Con- 
deration of Res to Fhyſics. „ een ene STD ee neee 
VNaturali Jure omnium communia ſunt ilia, Aer, Aqua' ü « 
my oY 2. 4. 2 1753 Mare, et per boe; litora Tante“ at of n * 8 
Ul Tanga 52 Under this Expreſſion (Res Communes) are comprebended, not bahy 
li! a> Things in their original State of I ncy, but even thoſe; which, 
| when Men ſet about Sharing, They ulſo 1% ſo. For if there were ſome 
Things, which all the Art and Poweribf Man douid not encloſe or divide, 
as the Air, Sunſhine, ere, there were aſo ſome} which they 409w/d. not. 
The Subject Matter of their Enclofures were ſuch-things, as would not 
ſuffice for the uſe: of all Men univerſally; and et were not wanted by all 
Men univerſally; while Thoſe of the-tnoſt+ uſe, and at the fame 
time, of the greateſt cy; (quorum innaria oft, Fries), Rill retain 
their natural State of univer Community. 


Quid autem non commune et, quod” Natura. of — fart? Sol „ 
lucet. Luna ee comitata . . etiam W i 


. 


'S 


7 Petronius , © ad pabulum?. | offs 91. aue 10 = 2 EObirvibal a 
ane: cp. — 
* Virg, vn. _ Innocuum, el Candi auramque undomgque patentem?. ry | 

pon ig XI $ Gommunemgque, prius, cen Juming: Solis, et: Auras . NN L 
Net. 435.  Nuid probibetis aquas? V us communis Aquarum, 

5 Nec Salem prahrium Natura, nec aëra fect, 8 ö 

Id. vr. 3. Wes tenues aundos.. AS Ca munera Dent. "os nad 1 


. RES PVBEICAE, oy 0m 

IT EWA Such are Humina, Portus, Litora, "Ttinera®*;- | 57 

| It it hard to diſtinguiſh theſe from the laſt: ot many Writers * 
therefore diſregarded the difference. And indeed they are the ſame, only 
liable to a different Contemplation... For what are Res Cammunes in reſpect 
to the Law of Nature and of Nations, are Publicae, in the Conſideration 
of Civil Law. Wherefore. the Inſtances above; of Flumina, Litora, which 

| are given as Inſtances: of Rer Publivae, are laid to be Common, or rather 

3 D. 39. 2. 24. the uſe of them, by Vians; Common, 'becauſe the anoxia Yriliras is ſtill 
open (at leaſt to all the Members of that State) and yet in ſome Senſe not 
Common, but Public rather, becauſe in ſome meaſure appropriated, and 
under that Conſideration no longer capable ad being caſed e = Com- 
munes, which are Res' Nulliu. 


* 


. 43. 8. 3. Titora, in quae P. R. imperium babet, Populi Romani efſe Gia” 


2 Nor does that Appropriation ſtrictly coincide with Property. For theſe 
Res Publicae or Communes, are not the Property of the State, in the ſame 
Senſe, in the ſame Degree, with the lamẽ Truth, a as Land; or Eftates, 

which are held by the Public. 


. 
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_  Litora publica non ita fit, ut e quae in patrimonio ſunt" Populi, - 
„ 1 ea quae primum a natura prodita A. et in nullius adbuc | 
1g domi nium pervenerunt 5 2. ARTS rn 1 4 | Aa 


"Oar Noodt therefore, who has d this Ditlicatey?: en | 
pains ahout it , adviſes us to confider our ſelves: a8 Niembers ot Lino + 1, Probab, 
Communities, 275. the Univerſe;-and that diſtinct and leſſer Society, We 5: © 9- 
reſpectively. belong to Now:Contmer:ahd Public mean the ſame — 
only when I uſe the one Exprefiion: ori the other, I conſider my ſelf 

this, or that Capacity. But the Inaecuracy of the elder Lawyers has oc 
caſioned much Refinetment among the Modern ones. And, if We follow 
thoſe, Who make no between Res/Communes and RY n 
We hall Frobabiy lake wiſer Caurſe. oo 1. Sinn 341+ iel, pr. 


1 Ars wh SERA e 
By Vniverfitas i is meant any aggregate Body or ae ny 2s a City, 

Company, College or Co the Re; of that Body are either 

Thoſe, in which the Public, or 85 Whole colleQively, has a Property, and 


all the Individuals the Uſe ; or Such, wee the Individuals are excluded 
that Uſe. Of the firſt Sort : oY 


Vniverſitatis funt, non Singulirum, N a” in 'Coltiidibus ſunt 
Theatra, et *. er e et ee em communia vi- 
— . 8 2 18 


Loca publica utigue privatorum ofibu A- he, 10 pr Civitatiz, XXX. Lex | 
non quaſi propria cujuſque : et tantum jurit bubemus ad obtinendum, hes Log 


quantum quilibet ex l probibendum 9. , . * 


Of the Second I underſtand the public Eſtates or Nevenues, ea quae © 
ſunt in Bonis, ſeu Patrimonio, Vmiverfitatis, Where the Profits or Rents 
are not applied to the Emolument of any one ot more Individuals, but 
4 the public Treaſury for public Uſes. This is that kind of Property, 

— ths Public may bel be canceived' as an Individual. 

yr the Lawyers had not jumbled Res Publicue with Communes, as We 
have lately ſeen, and had been contented to have diſtinguiſhed the Res 
Vniverfitatis by the Tie of Res Publecae, oy would have wrote more 
pertinently. I #9 Mo dens tt. 3 l Þ 
os oY RES SINGVLORY VM. q>« 

This is a Diviſion very well underſtood. And, as W | Propenty'k in 
the Roman Law is ſubdivided alſo, let us ſee what 2 Diſtinctions 
mean. The principal One ſtands thus: 


N a Nel 1 l 119 
. Come” | orporales, © 
5 yy Mobiles, pon aro Zildud 24 
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. RES CORPORALES. / sd 
coffe ty be called Res Tangibiles, for they are gere defined, in the 
Law, by the Touch, ic. Quae ſua natura rangi Peaſant”. 5 Such as Veſtis, 


* | 

But this is an inadaequate Way of conſiderin them. Whatever affects 
our Senſes, in any degree, may be called Res Corporalis, whereas thoſe 
Immaterial things, which conſiſt in Abſtraction, which are not handled, 


heard or ſeen, but conceived, as 10 ht Haff neus, ras ger? etc. are 
e _ Incorperake Bs 


2. RES 1 NCORPOR ALES, 


We obſerved, that They are nn ban, not 
Senſe; and confiſt ! in Jure, not Cor pare. d „ani 


Heredifas — Juris namen ęſt, ficuts Bonorum Poſſeſs. 
Nec intereft utrum in Corpore hoc quceratur, an in e vel in 


Jure? 

Nor is the Divifion at all affected by this Ck vis, That 
We are ultimately referred to, or That We muſt neceſſarily conclude in, 
Res Corporales, even when We conſider Incorporales ; as Inheritance can- 
not be conceived rex ſome Subſtance to inherit: — Papinian 


writes, 
Hereditas fine ulla ber Juris intellectum Babers.) 


Nor a Bond or Obligation without ſomething due. For furely the Dif- 
ference between the Right and the Subſtance is plain and perſpicuous: 


J can diſtinguiſh between ran and Res e _— Se- 
neca * could not: 


ICtorum iftae acutae ineptiae gui hereditatem negant uſucapi poſſes 


ſed ea quae in bereditate ſunt : tanquan quidquam aliud fit Heredi- 
tas, quam ea quae in Hereditate ſunt ! 


Yes! juſt as much Difference, as between Donationem and the Argen- 2 
tum dbnatum: between the Benefit ¶ Bengſicium] We do to a poor Man in 


conferring a Gratuity, and the material ene Sixpences, which We 
uſe upon the occaſion, 


RES MozILEs. 

The Diſtinction of Things i into Mobiles and Immobiles concerns the Res 
Corporales alone. The Roman Law conſiders Mobiles of two Sorts : Ei- 
ther Moventia or Mobilia. And, what is very extraordinary, Such as have the 
principle of Motion within themſelves, as Animals, their Lawyers call by 
the latter Name, and Such as require a Power rom. without, are — 

- C 


Cor: 
2 


from place to place, as N 


P RiO'P ERT V. 5 | 475 


ed Moventia *, when One would, reaſonably; expect the Contrary. That * Nor in 
. r us this. Diſtinction conſtantly obſetved; nor am 1 eee 50. 16. 93. 


ruth of the Obſervation. itſelf. "Fake. it therefore thus; T , 1.) 
1. Res Mobiles are ſuch as can integre, ſalve et commade be. removed 
Goods, Furniture, Ships, ec. 
be th as have. this W 
7 „A- 1 Ya vr 0 
yet adhere — porpetuir- 


2. Such therafore may fair 
Faculty within themiglves, as 
3. Such Things, as adhere to Res. 


Talis cauſa, but are of 2 temporary 8 eration, As Seaffalding ei. 


Labeo generaliter ſcribit, ea quae perpetui uſus cauſa in aediſiciis ſunt, 
7 ; HEY non 45 4 25 ; utpote oor 
_ Tae, temporis guidem: ca pofitae, non ſunt aedium :  verantamen fi 
peoerpetuo fuerint Pofitae, aedium ſunt? | V. 3 19.117. 
And therefore. it is to be „Nuo ani mo, uo chflinotione ſuch 
Things are found there. And. for this end, ſeveral Laws in hy Title are 


proper to be conſulted, 


offs this We may learn n what They underſtood by - 
4. RES IMMORBILES. - 


vi. 1. geit as Gunmen be-rrhonediacal? — 
ſc. Aedes, Res Sit, Meral fads. 
2, Such Moveables, as are fixed to the Free- hold, perpe e e 


and are therefore juſtly deemed. parts of it. For PRE is Law for the 


whole, is Law alſo for part of it“. *D.6.1. 56, 
Here We ſec that Perpetui uſus cauſa is the Teſt We are to judge by.. 
And therefore, if Things are ſometimes disjoyned, and yer" are meat to 
be joyned again, That ſhall be conſtrued Perperdity./ + 
 Straturam [alii Structurani] Joci alicujus ex tabulis fad, gua⸗ 8 
late tollerentur, et hyeme ponerentur, aedium eſſe ait Labeo : 
niam perpetui uſus paratae efſent, e ad rem re quod in- 
terim tollerentur a. 2 4 16. 
Tegulae, quae nondum acdi n impoſttae ſunt; quarries atia 
allatae 7 in rutis et caefis r, Aliud j juris eft in 2 
detratiae ſunt, ut reponerentur : aedibus emim accedunt s. . 


I have another Diſtinction to make, and that in purſuance of a to. 


| Fon, which Vpian makes in a * cited *, where He claſſes Things + D. 44. 2.7. 


into Corpora, Quantitates, and Jura. And chus We come at . 2 


Lawyers mean by | 

5. RES FVNGIBILES. .. N 
And this is to be thus underſtood, If I areas for'n Aland; a Houſe, or 
a Horſe ; or if a Slave, etc. be left me by Will, that Specific Shve or 
Houle is due to me, quia Functionem in ſo Corpore recipiunt. And if I 
am Creditor for one of theſe, my Debtor cannot farce upon me one of 


OOO another 
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$56 PROP-ERTY: 

— —ů But ſuch Things as conſiſt in Num- 
. ber, Weight or Meaſure, non ſpecificam. v FunQtionem, ed em recipi- 

unt. A Legacy of Twenty Pounds is as lawfülly paid in one kind of 
Ooin (provided it be legal) as in — AmdifÞ; — a Meaſure - | 
Wheat, I may pay it in an equal Quantity þ equal Goodneſs); i. e. I 
ſhall not be compelled to pay the identical Grains: For indeed they are 
9 ſed to be borrowed for K — is the Reaſon, why 

| the modern Lawyers Res quae con/iſtunt: pondere,: numero et mere 
are e called RES FVNGIBIEE S DD — fungitur. 


Wr Have ſeen in ſome meaſur $8 what ö was the Origin of . 
We have alſo attended to the Diſtinction, which- the Lawyers have laid 
out, of Things to be poſſeſſed or e Let us now in. its Turn conſi- 


der briefly the various Modes or Sorts 0 W n 
Property is an Excluſive Righ © is Lid to be really and empha- 


tically MINE, when I tare Rf . n of denying Others 
the Uſe and Fruit of 1 it. 


Dominium oft Yut ar Poteſtis quent? hte rebus tend, ita ut alis 


earundem uſu intercludatur. 


sos that, ſtrictly ſpeaking, Dominium is the Aube of the Proprietor, 
and Proprietas of the Thing ſo appropriated.” For thoſe Things which are 
ſubject to any one's; Dominion, are ſaid to be :/tizs hominis e 80 


„Her. 2. sat. Propriae fellurit Herum i. e. Dominum. . 
W If I was to define Dominion or ' Property any other way, it would not 
be a compleat Definition. 


For inſtance, If I 7 25 deſcribe the Right by the Enjoyment, fru- 
Guum perceptione, my ſcription would be defective; becauſe the Vſu- 
fruftuary or Tenant may enjoy, but the Right or Dominium is in the 
Landlord. 

Some have founded the nature of Dominion in the Right or Power of 
Diſpoſing of it. Which is falſe : becauſe Minors, etc. cannot diſpoſe of 
their Eſtate, and yet in that Eſtate are the proper Owners or Domini. 


* Senec.vin., Non eff Argumentum, ideo aliquid Tuum non eſſe, quia vendere 1 non 
de Benef. 12. potes, quia conſumere, quia mutare in deterius aut melinss. 


P. 41.2. | Laſt of all I could. not defcribe ! it by Poſſeſſion alone. For Poſſeſſion 
1552. pr. cod, is one thing, and Property, or Dominion, another 7. Poſſeſſion is properly 
Not. ad 1.12. the Legal Attendant upon Dominium. It is ſomething like Exerting the 
1 Act of Property, for by it We effectually exclude the Seiſin of Others: 


and when We come to claim our own from the —_— of Thoſe, 


our y, We mean 
to recover our Right of exerting that Act I mentioned. Moreover Do- 
. 4.2. 1. Minion has its Foundation only in natural or corporal Poſſeſſion, 


* 2 Dominium ex naturali Poſſe _ coepiſſe Nerva filius ait . 


whom We conceive to detain or poſſeſs our Property unlawful 


So 


8. 4 — 4 
FF; 


80 that te Spes Wane aha ii, uſe wha _—_— Tae 
CCC 


4 Jlut. init. 

Where Kax]nuevos) is uſed! ut perſens e the der Lord or Owner 

of the Slave. DOW [$Up2 10) Gar 74 17 
And therefore with her Anciints; 1 Kali, Ex Tenere, Habere, (all 

which amount to no mbre\than/-mere Felt n) £9000 to N fr. BA 

place of Property or Daminium. God Land 25 A 2127. [21 
Thus the n aue n deſcribed, , 


74 yo KPATOE 55} für 7 


IRE DN * quae beatam, Ding. /tenes Cp Mer 1 þ | | * e 9. 
As Sappho has it „Ol 20 J9.l[ Doofe DO LOLIGLLOWE < 51 3%" . 
| _ Kumpoy, nagen v ExOr En rü Ne. UTE... 
1 Vrhem Raman. a frin ipio Reges We Li,, 
As Aa Philoſopher ſaid, Habeo Laidem, non Habeor a t Ev a 
&% Xa, And Seneca ſomewhere, i it 1s W e non divitias habere, 
ſed a divitiis haberi. . 
So Horace has Poſſe Hor for Dominus : 3 3 
Weir e Lo + Epiſt. I. 
Pakat Poſſeſſor oportet.*. 5781 che 1992 49- 


Ther is a Natural Poſſeſſion, and a Civil Podeſon; Ng. or _— 

Poſſeſſion is, quae corpore y conſiſtit, non jure Dominii: Civi t 

— apprebenditur 22 yo ae core Bequirendh + Dominii ab eo qui 
fe Dominum credit. 
Thus We come by the Diſtinction between the Bana uae Pidei P 52 

and the Malae. The One is He who holds a Thing, and thinks D 
the Legal Proprietor : the Other, who holds it, and knows He is not. And 

there appears to be ſomething in this DiſtinRtion, Ei 


1. Poſſidere titulo nullo. | 2131 opnU 
2. Paſſidere titulo juſto, ſed md non vero. >: koi 
3. Poſſidere titulo juſto et vero im. 

For ba true Idea of Legal Poſſeſſion is, as Ls was xs faying, Poſpudere cum 
animo opinioneque Domini. And as that Perſwaſion may be either a juſt | 
Conception, or a miſtaken one, there is reaſon to inſinuate between Thoſe 
who poſſeſs with no- Title at all, and Thoſe who poſſeſs with the beſt 
Title, Such as the Law calls Bonae Hide i Poſſe Meret, "gui rem Pelſident non | 
fuam, quam tamen ſuam eſſe putant, _ x 


It may be aſked, whats is meant by dome Diviſions of Dommium : : AS 
for inſtance, | 


1 3 þ 7 + 7 211 * . 4 1 
5 13 4 & Se 118990 bY 114.42 * : , . #4 <4 
tl , . 


KY A autem hacc non facere Polſelſori,”” 9 
1 Ejus enim imperium e maximum. | | 
Aae pri Papbigue tenet omnem ditiqnems 


PROPERTY: | 
91 / Dominium Plnum er Minus Plenum, - 4 0? 
VDominium Direttum et Viik, 10 
Dominium Quiritarium er Bonttarium. 


: ow pag. Dominium Eminens et Vulgare *. 


That may be called Dominium Directum, which is the Property, with- 
out the Uſe; or the Right of the Land-lord : Dominium Vriile, the Ule 
without the Property; or the Right of the Tenant, And where both 
concur, Dominium Plenum; thus 7 s 

1 9) aw - mars | 


* 


i. 1 


— ee. — IL EO 


5 | 2 
— 7; 


. . 7 : 
This Diſtinction is not of the elder Law, and is condemned by man 
Civilians, It was firſt applied here with an Eye to that Diſtinction, whic _ = 
3 prevails in Civil A#ons, and claſſes them into Direclas et Vriless, The 
i former of which did cempetere Domino Fundi, the Other Emphyteutae et 1 
1013-7 Superficiarios, When the Ancients diſtinguiſhed, the One was Dominium, 
| | the Other, Jus Dominio proximum ; or ſamething like it. | 
ry plan.  Dominium Quiritarium and Bonitarinm ?, ftand diſtinguiſhed fike Civil 
XIX 2 and Natural. And Theophilus * accordingly calls the former chen the 
J. 1. 5. 3. Other Quoney. 1 And not unlike it Varro, as We ſhall ſee immediately. 
The Methods of Acquiſition by Civil Lau, the Modi adguirendi Civi- 
les, are many, and theſe ſerve to conſtitute the Dominium Sorin ; 


Tere | 
Minus Plenum | 
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—— — . a —  CITEOND —— £ "196 8 
— — . . 8 
_ > - 2 = I SA. 


—.5 


— ̃ ——-— > — > Go — — — 
— 5 — — — — 2 te eg rs — — IAEADY — IE 
— o_s A TT ct 0 — 8 - — — — — 
—— — 82 — — — —— —— — ——— 


—— 
— — 


r 


—. — — 


27222 8 
- — n —— — — —— * 
g 7% — — 


| which was the fulleſt, and compleateſt manner, in which a Thing could ag 
*11.deR.R. be held, and was applicable to None, but a Roman Citizen. Varroꝰ men- 8 
tions fix of theſe; Others have added more 
Sex enim fere res in Empiionibus Dominium legitimum perficiunt. 
Hereditas, Mancipatio, in Jure Cefſio, V ſucapia, ſub Coruna Em- 
ptio, Auctio. . TT. 7, . 
0. Ub. vn. But this Diſtinction was taken away by Fuſtinian *, and conſequently 2 
Tit. XXV. deſerves but little of our Notice. : 


DE NVDO 


ive Qvizz- However, as the Dominium Bonitarium is ſaid to be that kind of Poſ- 
rivn Tol- ſeſſion, by which Things are ſaid to be in Bonis, it may not be amiſs for 
Dera us to reſerve ſo much of the Diſtinction, as ſhall ſerve to diſcriminate be- 1 
tween Legal Title, and Actual Poſſeſſion which Lawyers hold when They 1 
maintain, Aliud eſt efſe in Benis, Aliud in Dominio, ä | X 
In Bonis noftris computari ſciendum eft, non ſolum quae Dominii no- 
ſtri ſunt, ſed ef ſi bona fide a nobis poſſideantur, vel ſuperficiaria 


1 | "ona int. Aeque Bonis adnumerabitur etiam, fiquid eft in Actionibus, 

i. 2 49. Add. 41. Petitionibus, Perſecutionibus. Nam et haec in Bonis eſſe videntur*. 

i 1 52 — — 3 
| | * Legitimum. + Naturale. | 1 
ly = 
\i 
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PROPERTY. 
And this conducts us to the true meaning of PATRIMONTIVM, Which 


479 


in the Law here ſubjoined ſtands much like Daominium, nao to Bona, 


or Nomina, to Debts, Bonds and Obligations: 


Cum Pupillus a Tutore flipulatur Rem ſalvam fore, non Gli quae in 
Patrimonio  habet, ſed etiam ear. in N ominibus _ en Aw 
tione videntur continers hacks 


After having inquired into the Notion a -Phojierty, (EY or Poſſeſſion, 


3 D. 46.6.9. 


and viewed it in moſt of the Lights it was neceſſary, I engaged myſelf next 


to conſider how it paſſes from one hand to another. The moſt important 
Ways are thoſe of EXCHANGE and $vRVIVORSHIP, . The Former com- 
prehends the Rules of Commerce, and of that particular Sort of Contract, 


which is known by the Name of Bargain and Sale. The Other con- 


cerns the Bona Dęfunctorum, which paſs to a Succeſſor, either by the ex- 
preſs Will of the laſt Proprietor, or 5 Act and Diſpoſition of Law, 
It is to be obſerved that Property {or Pol Fon of at leaſt) the Rei H A- 
N is transferred by many Wah theſe mentioned. As by 
Gf Loan, by Hire, by 7, 2 by Teaſe by Pledge) or Pawn, All 


ich have their Rules and Conſiderations in the Civil Law, yet am I not 


led to proſecute in the original Plan of theſe Papers; A which was of a leſs. 
extenſive Nature, and rather confined 5 the Arn * e Heads 


of Human Life in general. 


A 


APTER PROPERTY Was introduced, what 1 was «ious as the Ex- 


change of it ? For 
Vuſquifque ſecundum neceſſtatem temporum ac rerum, Ant inutilia 


8 — plerumque evenit, ut quod alteri Jupereſt, alteri 

It was ks that People very ſoon ſhould have a Superfluity of one 
kind of Goods, and ſtand in need of others, which were of equal Con- 
venience. I ſay this was natural, whether We conſider their Live- Stock, 
or their Manufacture. In the one Cafe, Smits Similem gignebat; and in 


the other, their Art and their Labour being generally confined, theie 
Emoluments muſt be nearly of a Sort. 


And This was not the cafe of Individuals only, but of whole People 


and Nations. And that followed from their Situation and Temperature: 2 


Hic Segetes, illic veniunt felicius Vvae: &44 1 
Arborei foetus alibi, atque injufſa vireſcunt 
Gramina. Nonne 2 croceos ut Tmolus odores, 
India mittit ebur, molles fua tura Sabaei? 
Alt Chalybes nudi ferrum, viroſaque Pontus 
Coftorea, Eliadum — Epirus guarum 35 


Accord- 


1D. 18. 1. 1. 


Virg. 1. 
Georg. 54. 


480 : PROP ER TY. 125 
or A. According to what We read in Homer fF,, © + 1 
182 : . 


Nv by 235 80. vr Kerry obov no trage, 
HN zr ol, Worlov £7 aN Roh D "dvOparres, 
EE TEMETHN META XAAKON, Ara &' AIOQNA EIAHPON. 0 


As 


And this was the Foundation of what is called TRADE, TRAFFIC, or 
COMMERF.CE. It could not well be otherwiſe uren the Syſtem that Was 


eſtabliſhed : : eO | 11 f mit J Jo” n 
NIS grun — e 1 . ee r vor KATA/OYEIN, 
5 N „ 1 rd {4 WAS, 1d d CAAT]S THY AVWY xe TE; arbpurres 7: +14 >, 
? - Now the Conſiderations Which A theſe Exchap e . is che Arte I 
am engaged in. EY 


It is plain, if We ſearch into the Original; and ſurvey the natural Courſe 
of theſe Nr that Caias inſtance) — of Goods or 
Subſtance, is poſſeſſed of à Right, as Perſon or Power ought (or- 
dinarily) to take from him. And 1 will ſuppoſe. Ti itius poſſeſſed of a cer- 
tain Quantity of another kind of Goods in the ſame manner. As lon 
therefore as theſe Goods are ſufficient to each Owner, fo long Traffic wi 
be unknown and unheard of. Nay longer Tall : For if Caius ſhould be in 
want of ſome other kind of Subſtance, than what He is poſſeſſed of, and 
Titius ſhould be Maſter of ſuch Subſtance, yet ſtill We are got no farther. 
For though Caius ſhould want to exchange his Goods, yet, upon my Hy- 

 patheſis, Titius is not bound to part with his. Titus, with all his Wants, 13 
may not want N to have, what Caius might wan? to get rid of. 1 


Kal yap Gra 4 5 xondew : Nuri a, OTR AAAATTONTAI, 00 ro- 1 | 

vevETuy dt. 1 oTay 0 ud getra- garige, 6 kregeg de arigr Ngelar | 

8 2 4X5. 8 rere vaf opolag eX.0vwuN[08 tien. OTE TEV&TiOv, oTav & fe 
naronic. 


Rhod. Para- | exe. arg dera Tis, euros 0e gige. & o ex8vo; deve dovares . 3 * | 
pheaſ. Nico- " "Therefore as mutual Conſent is eſſential to this Communication, and 


neceſſary to ſet it forwards, the Affair of Exchange, of Buying and Sell- : 


ing, of Trade and Commerce aſſumes the perfect nature of a CONTRACT, = 
and is to be exerted and managed by the Rules of Contract accordingly. „ 
In order therefore to ſollicite this Conſent, when the Wants of Caius — 
and Titius were not reciprocal (though other Reaſons contributed to te T 
Invention) Mankind ſtruck out the Thought of PRECIVM, a general 4 


* Nunc vero huc cum navi vmi atgue ſeciit, 
Navi 2 ſuper nigrum pontum ad alienae-linguae homines, 
emeſen propter aes, fero autem ſplendidum ferrum. 


1 — orta oft primum ab eo quod Natura fit, quia partim rerum vitae ac- 
comedatarum plus homines = partim ak chit yon OY 


t Si enim alter altero opus non habeat, non commutant inter fe, nec communicant. Aut ſi 
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i } | | | alter quidem altero, altero autem opus don habet alter, ne fic quidem fimiliter communicant. 
1 Ruod contra tum demum procedit, cum * alter habet co alter, — autem rurſus eget, 
quod dare poteſt alter. 


Standard, 


Standard, the Meaſure and Value of all the Goods in the World; which there 
fore could tranſmute itſelf into the Shape of all the Goods in the Werld. As 
long therefore as People haye Wants, and are not ſupplied with all manner 


Fd 


of: Neceſlaries, ſo long by the Mediation of this Catholicon, this equal Re- 
preſentative, the Buſineſs of Traffic or Communication will be kept up. For 
though Caius could hot come at the Goods of Titius in the ordinary Way of 
Exchange, becauſe He had not the ſpecifie Goods which Titius wanted: in 
Return; yet Caius, by turning his Goods into Money, or Price, at another 
Market, became now c at leaſt n Repreſentat ion or Equivalence) 
of thoſe Goods which Titius might poſſibly ſtand in need of. And This is 
that golden Chain, v bich links together the Intereſts, and ſupplies the 


Wants, of all Mankind in general. It is thus the Lawyers write, 
AQuia nan ſemper; nec facile, contarrebat, ut, cum Tu baberes quod Ego 
Atguerurem, invicem haberem quad Tit accipere vellet, electa Ma- 
teria eſt, cujus publica ac perpetua Aeſtimatio difficultatibus Permu- 
tati, br tate auantitatis' weft 75 9 D. 18. 1.1. 
tationum aequalitate quantitatis ſubveniretꝰ. W & * 8 
; ; S Tayla Juvapl: 
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If T may be allowed to ſet my Face againſt a great Maſter, there are 5 
ſome Things here I would diſpute. Indigence is not the natural Standard | 
in the Exchange of Property. Nor is Money, the Subſtitute of That, but | | 
of ſomething elſe. Though theſe two Prop: ions are both laid down, with 


Sufficiency enough, in this Quotation. The Wants of Mankind are certainly 
| | *; 25 JXCBOR 31 2713 d ©; | 


* Oportet igitur communem — qua metiri cuntta paſſimus, rerumgue 
omnium cognoſcere precia. Haec autem proprit quidem et r#bera eft Indigentia. Quantum enim 
guts aliquo opus habet, tantum ejus partierps vult fleri. Niſi enim iis gude alterius ſunt opus quis 

| | habeat, aut minus quam alius quae ſunt ipſius, nulla crit Commutatio. Cum vero opus habeat, 
1 dat ſua, accipitque aliena. Proprie ergo et revera rerum amnium men ſura eft Indigentia : haec 
© enim in unum cogit omnes. Ex Lege vera et inſtitute eft:-Nummus, ideoque etiam Nepuoya ve- 
cater. Quia namgque per ſe non eft tale, ſad ex conflitutione naſtra: idaogue in poteſiate no/irg 
et, mutare eum et inutilem efficere. Eft ergo. Numpus-quoque, quemadmodum-diftum eſt, precii 
cujuſque rei menſura. Quo tamen nemp.per ſe opus. haber, ſed quaſi in locum Indigentiae ſucceſſit. 
Cum hac ergo, quaſi menſura, ſingula rerum inveſtigemus precia, acgralis, et, ut poſtulat propor- 
io, fict Commatatie. | | | 
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PROPERTY. 


the Baſis of this Contract, but then the natural Rule of adjuſting it is not 


Xpelæ itſelf, but Tantumdem. Now Tantumdem, or Quanti conflat, is Pre- 
cium. Which is two-fold, vig. a Real Tantumdem, or an Exchange of 
Quantity for Quantity, and a Czvi/ or imaginary one, ſet up by general 


Conſent, conſiſting of that Elixir Proprietatis before-mentioned, that 


Norma Leſbia, which ſhapes itſelf to every thing. Precium therefore, to 
ſpeak more accurately and preciſely than I did above, is a general Term 
for Equivalence, that juſt Value which turns up, upon a proper Compariſon 


of two Things in Queſtion: Either So much for So much, Which is called | 
PRECIVM ,VVLGARE; Or elſe. this Mediatorial Diſcovery of Money, 


which being but of little uſe. in itſelf, quo nemo per ſe opus habet, but a 
common Standard to meaſure or appreciate other Things by, has got the 
emphatical Name of that which is its peculiar Uſe and Employment, viz. 
Price, and is therefore called PRECIVM EMINENS, or Price by Way of 
Eminence. Now this differs a good deal from tlie Syſtem of that Author 
I juſt now made uſe of, as any one will ſee by the Compariſon. Nor can 


I poſſibly diſcover what ſhould lead him to imagine, that Indigence had a 


leſs ſhare in the one Conſideration than in the other. 
Thus much for the Summary, and now for the Proceſs, - | | 
What We firſt ſet out with was the Simplicity of the very early Ages, 
and the State and Extent. of; their Traffic, which was nothing more than 
WW | 


Thus it ſtood, with the Greeks at leaſt, as far down as the Trojan War, 


For We read in Homer, that when the Wine-Fleet came from Lemnus, 


Iliad. H. 472. 


P. 18.1.1. 
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"x06. 

9 Scacch., My- 
rothec. | 
Pfeiffer. An- 
tiq. Graec. II. 
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This Circumſtance is mentioned; and this noted Paſſage produced, by 
Paulus, by the Emperor“, by Plinys, by.Etymol. M.5, Serviusꝰ and Pollux*: 


And this Senſe is given of the Words by Euftalbius and others: though 


it is denied by ſome, that this Paſſage proves the Point, for which Pau- 


lus produced it 9. 

—_—. | | 
Eveuxac; Qrros guy ruf Tlewrnvopioes, ID I 
Tyv To] Aziglng IIPIATO KTEATEELIN EOIZIN, 
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* [llinc vinum emebant Achiui comantes caput, 
Ali quidem aere, alii autem ferro nigro, 
Alit pellibus, alii ipſis bobus, 

Alu autem mancipiis. 

+ Euryclea Opis filia Pi ſenoridae, 
uam olim Laertes emerat facultatibus ſuis, 
Impubem adhuc, precium viginti boum dedit. 
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Preximi ob uſum Commerciorum aurum et argentum in precio babent, 

formaſque quaſdam noftrae pecuniae agnoſcunt atque eligunt : inte- 
riores ſimpli 1425 et antiquius permutatione mercium atuntur +. 

| — nab ETI word won? x) Tov (upCapmiy ivd xere Y da- 

de. ATTA PAP TA XPHEIMATIPOE AYTA KATAAAAT= 


TONTAI, en«7Atov d os alov, he- = c didbyreg, — Auf. 
5 Ariftot. I. 


voie. 


Thus Mutare ſignifies the Contra® of Bargain ad Sale, even air 
Money was invented: 


Permutare precio noluit, aliave merce s. wy 
Cetera vel reponantur, vel aere mutentur 7. 


Vt ſex millibus denariis fingula vaſe permutarentur *, 1. 
Nam ſaepenumero et vinum, et alus, et pomum precio mutavi 9, 
Latum mutandis mercibus aequor aro *. 


Et mercium quoqus foro venalium 
Mutator ad Graecam fidem *. 


Neque materia in agris, negur ab Hiſpanis emendi aut mutandi 
copia erat 3, 


* 


* I 


* Panem autem ipſis di Aribuit Maſaulius, quem ſubulcus 
| Ipſe comparaverat ſolus, abſente domino, 
Seorſim a Demina, et Laerte ſene : | 
Ipſum nempe a Taphiis emit poſſeſſionibus ſuis. 
+ Nunc vero huc cum navi veni, atque ſacits, 
Navigans ſuper nigrum pontum ad alienae-linguae-homines, 
Ad 7. emeſen propter aes : fero autem ſplendidum ferrum. 
$ O amrice, quis te emit rebus ſuis? | 
1 Emebant boves commutantes : argenti enim et auri numiſma tunc non erat. More autem 
antiquo commutarunt boves, et mancipia, et rude argentum et aurum. 
t Quemadmodum adhuc multae faciunt barbararum gentium in permutatione : ipſas enim res 


utiles vitae inter ſe commutant, nec ultra quicquam, ceu vinum pro an dantes et acci- 
pientes. | | 
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Odyſſ. E. 
605 


Odyſſ. A. 
182. 
*Odyſſ. Z. 
18. 


3 Pauſan. If. 
Lacon. p. m. 


93. 


+ Tacit. de 
morib. Ger- 
man. c. 5. 


Polit. 6. 


plin. ix. 55. 


7 Columel. 
vit. 5. 


3 Valer. Max. 
VII. 6. 

9 Apul. Apo- 
log. I. 
Ovid. I. Triſt. 
II. 76. 


2 Aufon, II. 
Epiſt. 23. 


3 Salluft. Ju- 


gurth. J. 21. 


_ : ' PROPERTY. 
— ua: Milefia _ 


+ Virg. III. Pellera mutentur +. 
Georg 306. 


8. 


Upon which Place Servius writes : ; Vp 


Tngenti precio comparentur. Nam apud gajores 0 omne mercimonium in 
permutatione conſtabat: quod et Caius Homerico, confirmat exemplo. 


* Jul. Poll.x. Of Permutation ſee more in the Authors cited in the Margin 5. 


6.5-73- That Permutation was the Practice of the Luſſtani, We learn from 


J. Bapt. Pi 


Annotat.Cap. Strabo , of the old Inhabitants of Britain, from Solinus 7, of many Nations 
152. apud beſides, from Pomponius Mela „ Diodorus Siculus a, and Philoftratus 3, The 


Gruter. 


PE ROPE moſt remarkable, becauſe one of the-moſt recent, Inſtanee, is that of the 


veſtigis Secta- Rigiani, who were thus circumſtanced, as low as the Vear Mex I. For 


_— JC. which I find one Helmoldus rap: quoted, 1 e in his ele of 


Sclavonia: 

Parmigiano 
r Porro apud Rugianos non Aalen Moneto, nec ti in romperantis rebus 
A . Conſuetudo Nummorum : fed quicquid in foro mercari volueris, panno 
Nummaria ineo cumparabis. Aurum et Argentum, guod forte per rapinas et 
L.. C. nf *% __ homimum undequaque adepti fit, aut uxoram fuarum cul- 
1 us impendunt, aut in aerarium Dei ſui conferunt. 
: _ m. However 1 brings it down to his own Experience in the 
155. Mingrelians, a People of Aſia. | 
7 5 
i iy ; This Simplicity of Commerce Lycurgus revived in his people, as being 
2 v. 17. more conformable to the Conſtitution of his Government. 
> vI.in Axel. Emi fingula, non pecunia, ſed compenſatione mercium jufit. Auri 
„Epil. Argentique uſum, velut omnium ſcelerum materiem ſiaſtulit5. | 
1 And I would add, that Barter or Truck, (viz. Permutation) if it can 

Juſtin. 111. 2. 


fin. Add. be commodiouſly conducted, was not extinguiſhed by the Introdnctiou 


Porphyr. de of the general Standard, which was an Invention to eaſe the Difficulties 


Abtun1V-3- of it only. The great Commerce between Nation and Nation ſtill ſpeake, 
pag. 480. 


483. in general, the Language of Mentes lately produced 5: 


Freighted with Iron from my native Land, 
I ſteer my Voyage to the Brutian Strand; 
To gain by Commerce, for the labour d Maſs, 


A juſt Proportion of Refulgent Braſs, | POPE. 


7 Acker. | FRI IS pretty Dialogue i in Ariſtophanes between an Athenian and 

». 897. Boeotian, Will you have Money or Goods? ſays the Former. By all means, 
replies the Other, ſome Produce of Athens, . that 1s not to be bad in Breotia. 
Why then, ſays the Athentan, TI pack you up an Informer. 


»_ 


A. | Otge, 
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And upon this general Principle of Permutation is explained the My- 
thology of Metra, in Ovid, ho maintained an indigent Father, by what f 
She acquired in letting out her Service; vig. Her Wages were paid in ; 
ESC: i; 
Saope Pater Dominis 75 -odeids andi, at Ila 
Nunc Equa, nunc Ales, modo Bos, ods Ceruus abi, bat, | 
Praebebatque avido non Juſta alimenta Parentt *. DOrid. VINE. 


Met. 872. 
Quantum feliciore aevo, cum res ipſae permutabantur inter riſe; ' ficut et 5 
Trojanis temporibus faftitatum Homero credi convenit. Ia enim, ut 
opinor, commercia victus gratia invecta. Alios coriis boum, alios 
ferro captiviſque rebus mutaſſe tradit. Qyanquam et ipſe mirator 
auri aeftimationes rerum ita fecit, ut centum-boum-arma aurea per- 
mutaſſe Glaucum diceret cum Diomedis armis-novem-boum. Ex qua , 


2ÞD1; XXXIII 
conſuetudine multa legum antiquarum pecore conſtat *. * ern 


From this Paſſage of Pliny two Things 555 themſelves to our Ob- 
ſer vation. 
(1). That the Value of Gold was known even \ bikes Homes! s Time. 


That it made a Part of a Man's Riches, or Subſtance, is alſo plain from 
the ſame Author: 1 


H votre. Xevooio Te I Te ITY e av A: 
And I can very eaſily ſuppoſe, that ſome Part of Mankind continued in 71 
the Simplicity of Permutation, while the more Improved had applied the 
commercial uſe of Gold and: Silver. Vichy is pretty plain from the Paſſage 
of Taxitus cited above. F 
(2). The ſecond Obſervation” I. "a raiſe from the Words of Pliny, 
is, That in the Roman Language and Conſtitution, there are viſible Foot- 
ſteps of this ancient Cuſtom, 
Pliny ſays in this Paſſage, that Molas were not Pecuniary, but conſiſted | 
in Goods and Cattle anciently : and the fame. is confirmed by Feſtus +, v. af In- 


Gellius 5, Varro, and others. TA. MVLCTA, 
1 ſhall tranſcribe a curious s Paſſage from Plutarch, in his Life of Publi- 4 gh 5 
* Iv. et v. de 


F O & YouPers Dod. card ra cneihei on Tor; UTGTOK, EX, Joy edoZe L. L. 


- 7 T. I. Ed. 
* X05. _— * 0 TW ANA _—_ J OuveTuy veygapba. Bryan. pag, 
7 Wc 226. 


a 


TE: * Puam ditiores in auro et veſte. | 

= + [Ma etiam | Lex] quam tulit adverſus eos qui Cofs. non parerent, nibils ſecius viſa popu- 

= laris eft, atque in gratiamn potius plebis quam principum lata. Siquidem multtam ei qui dicto 
audiens 


rd. get; | e e 
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PDionyſ. Ha- 
lic. x. 50. 
See Koolius 
ad L. Ateriam 
Tarpeiam, a- 
pud Otton. 
„. 
"i V. 
Heinecc Hiſt. 
J. C. L. I. e. 2. 
F. 21. 
Columel. 1. 
6. Praef. 
Ovid. v. 
Faſt. 279. 
* D. 50. 16. 


122. 


Pag. 469. 


4 XXIX. 31. 


5 Plin. xvIII. 
3. Add. D. 
50. 16. 178. 

i. 2.1; 


Nonius, v. 
PECYN1OSVS. 


PFROPERTY. 
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_ doubtleſs, if there be any Faith in MSS, from Bodl. 1. and 2.) * 


ABT, »; Ty VOMUT PLAT LY rng MHAAGIOTET OG [B&y Eredar lor, 5 rgb, 
” odo. tribe /o 0s xy Tauoiv aur, Evinkauc, V BuCuAxeg, — Kæręagiug, 
3 / \ f * / 1 
ed fuæra, 2 Hegxivg, xargas pv, rag cy, TORE, 08, rug Xoiges 
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This Law of Publicula was followed A. V. C. CCC. by another, called 


Lex Ateria Tarpeia, where we ſee the fame Method of Mulcting: 
Aurel r Aas Aglcav, eyiSov anita; pov Coping, do Boa x, rgd- 
οοντ rg % 555% + by 


In Ruſticatione vel antiguiſſima eft Ratio baſcendi, eademque quaeſtuo- 


fiſfima, propter quod nomina quoque Pecuniae et Peculii tracta vi- 
dentur a * exon Quoniam id ſolum Veteres poſſederunt, et adbuc 
apud quaſaam gentes unum hoc uſurpatur divitiarum genus 9. 


Cetera Luxuriae nondum inſtrumenta vi gebant : 
Aut pecus, aut latam dives babebat humum. 
Hinc etiam Locuples, hinc ipſa Pecunia dicta et *. 
Pecuniae nomine non ſalum numerata Pecunia, ſed omnes Res tam Soli 
quam Mobiles, et tam Corpora, quam Jura continentur *, 
So St. Auſtin 3, lately cited, E Ber, 1 
Totum quicquid Homines poſſident — Pecunia vocatur, Servus fit, Vas, 


Ager, Arbor, Pecus — Tdeo Pecunia, quia Antiqui totum quod 


habebant, in pecoribus habebant. 


Thus Livy* of the Maſyli, a People of Africa, n 
Familiae aliquot cum mapalibus pecoribuſque ſuis (ea pecunia illis eſt) 
perſecuti ſunt Regem. 


Pecunia ipſa a pecore appellabatur —— Multatio quoque non nifi Ovium 


Boumque impendio dicebatur. — Servius Rex Ovium Boumque ef- 
gie primus aes fignauit*. 


audiens non efſet, quinque bobus dixit et duabus ovibus valentem. Ovis erat precium x Oboli, Bo- 
vis C, quod 3 of id temporis nummi apud Romanos uſus, fed pecudibus et armentis 
abundarent. Vnde facultates ſuas a pecudibus peculium [PECVNIAM rather] nominant et 
vetuſtiſſimi Nummi bove vel ove fuerunt fignati, filuſque ſuis Suillis, Bubulcis, Capraris, 
Porciis nomina indebant : Ta; aiyas, Capras, rds xoiges, Porcos vocantes, 

* Mulftae modus ab illis praefinitus, ne ſc. maxima mula duos baves et triginta oves exce- 


'This 


deret. 


Goods to be exchanged. 


 _ PROPERTY. 
This laſt Paſſage of Pliny ſeems to afford another reaſon, why Money 


came to be called Pecunia (And that Queſtion has been greatly debated 


by Scholars.) And indeed I do not know but it is the better reaſon of 


the two. 


But I think that from the foregoing Reflections it will appear why Mo- | 


ney came by the Greeks to be called Xpyuala, and by the Romans Res. 


Magnaque pars Tatio Rerum erat inter oves®, 


Abgregare eft ab Grege ducere : Adgregare, ad Gregem ducere : Se- 
gregare ex pluribus gregibus partes ſeducere. Vnde et Egregius di- 


© Propert.1V. 
1. 30. 


eitur e grege ledtus. Quorum verborum frequens uſus non mirum ſi 


ex pecoribus pendet, cum apud antiquos opes et patrimonia ex his 
praecipue conſtiterint, at adbuc etiam Pecunias et Peculia dicimus'. 


The Riches of the Patriarchs in Scripture are ſaid to conſiſt in a great 


number of Cattle: Though Abrabam alſo is ſaid to be rich in Silver. 


That it was Commercial Silver, is plain from this Paſſage *, Four Hun- 
dred Shehels of Silver, current Money with the Merchant. I would have it 
remembered however, that a good Writer has obſerved, that the Hun- 


dred Nummi elſewhere mentioned s, in the Targum, ſtand Centum Agni, 


One hundred Lambs; as they do alſo in the Verſion of the LXX. There 
is ſomething here worth regarding in the Etym. M. 

Aid Twv dναννͤ *y THY GANG Cawy Th dg ẽ oH ol d. 

However, in proceſs of Time, this Method was found to be inconve- 

nient, and a kind of public Standard was ſet up by general Conſent, and 
diſtinguiſhed by the Name of Precium. Thus Bartering became Buying 
and Selling. And thus is the Law to be underſtood -“. 

Origo emendi vendendi que a permutationibus coepit. Olim enim non ita 

erat Nummus. | = 1 
Non ita olim. It is not long ago, that Money was in uſe. 


The Advantages of Precium above Permutation are very conſiderable: 
VIZ. | 


7 Feſtus v. 
ABGREGARE, 


* D. 18. 1. 1. 
pr. | 


1. It being a general Standard, and applicable to all kinds of Goods, 


it was more commodious to aſcertain a proper and determinate Value. 


The Adjuſting a proper Equivalent before was often impracticable. 


2. It was more eaſily transfered from place to place, than fo many 


One 


Ou vc tb αν , ſays the Philoſopher 9 — 1h xc Euow 


bd / 
evaluator. 


* * 


* Agnis et Animalibus aliis permutationes fecerunt Antiqut. 


F Difficile erat ad portandum omne quod erat natura neceſſarium. 


3 1. Pol. . 
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488 3 pRoPE De. 


35 A Merchant may have no want of my ſuperſſuous Goods, nor I of 
* pag. 481. Bis; or put the caſe with Paulus and Andronicus cited above d one Part 
only may want, but the Want dot be. recipromle =I ſay, in ſuch a Caſe 


the Circulation of Traffic would be Koph and Poople's Inconveniencies 
not redreſſed. 


For theſe purpoſes therefore were Gold, Silver rand Copper introduced 
into Traffic. 

But let it be remembered, that this Invention grew not up at once, 
but by Degrees. For there are two Stages in the Conſideration. 

The firſt Money was either ſmall Bars 158 Of Iron, Braſs or Sitver etc. or 
ſame times large Plates of the top 1 5 and the Value was ſettled by the 


5 See Scalige- Weight. Whence the Expreſſion, Amicus aura contra carus non eſt 5, the 
rana Prima: Friend 1 in one Scale, and his Wei 0 1 Gold, in t ** . | LA 


„Gen xn. 80 when Abrabant *boiip 
16. not numeraſſe, but appendiſſe quidringentis of. Areca r LXX Interpr. 
Cen. xIIn. And again the Sons of 3 7, are ſald to _ Nan, then A + in 
21. full weight, er gau Lxx Int. 


Viuntur nag 9 gere aut 1 2 ad | pondus eum, 
3 CacſarB, 11 0 num. 5 * 
Gall. v. 12. | pr 18 BEV 1 doh ni 75 wr 


This Practice dete une me in 1 tad * tells us, am 
the Scales which were uſed for this purpoſe, were extant in his time, 
and preſerved. (where doubtleſs they had originally been depoſited) in the 
Temple of Saturn. It will be of uſe to obſerve this, as it will explain ſe- 


veral things in Antiquity. The Denominations of Money, and ſeveral 


Terms of Exchange, both in the Greek and Roman Language, evidently 
refer us to this ancient practice: Terms {till preſerved in the Language, 
even after the Cuſtom was aboliſhed, and had given place to the refine- 


ment of the Mint. Talentum, Mina, 'Drachma, Stater, Obolus, etc. in the 
Greek, are inſtances of what I am advancing. What was the original 8i- 


enification of Talentum, but a pair of Scales? As is evident from ſeveral 
places of Homer. Then by a Figure not uncommon, it paſſed a Continente 


ad Rem contentam, and expreſſed the Subſtance weighed in that Scale or 


Ballance, Next, it was reſtrained to a'preciſe quantity of a determined 
Weight, and ſo has uniformly continued down to our time. To this pra- 


[ nas pendere, Diſpenſatores, ndium?, et. | 
3 — Aud thus ee —.— Deeds of Sale, ſo frequant'l in the Roman 
| Law, We meet with the Libripendes, and the tes and Libra. 

Acceſſit tertium Genus. Teſtamentorum, quod dicebatur per aes et 15 
bram, ſc. quod per Emuneipationem, id eft, imaginariam quandam 
wenditionem, ür, quinque teſtibus et libripende, Civibus Rox 

J. 2. 10. pr. manis puberi 1 Pratſentious, et eo, qui  familiae Emptor di cebatur*, 


ace for His Family, He is ſaid | 


ctice We owe thoſe Roman Terms, Libella, Dupondius, Sen. Poe- 


"x 
3&5 


which made every Man a Su 


PROPERTY. 


To this Cicero allude ss? 


Non werbum pro verbo neteſſe abu e fed genus mir verbo 

mum, wimque ſervavi. Non enim ea me annumerare er Putibol 
oportere, ſed tamquam appendere (. 

But Trutination, as well as Permutation, had | its kel. and gave 


place to the Stamp « or Mint. 


To u. Emre deadly peeyeber x; x5 Saßfag, To > de TeAeuTeioy 5 2 
pa rica, ih Jar a ae ane. 6 ya Hagan 
ri r woos Caution SF . . 


The next Step therefore was TE W. e mean by Coin or 2 N 
which Paulus, in the Law fo often quoted, calls 


e forma publica percuſſam, uſum dominiumque no! non tam ex 
_ Subſtantia pracbentem, quam ex  Qyantitate. | HAN 


This was a Work of ſome Time. The Conſent of People was to be 
had, in order to give it its Valuation, Standard and Cutreney. For that was 


| arbit 


The fame Writer calls it publica et ferpetua As iis Perpetua 
namely, in that uſe of the Word, in which it was applyed to the Prae- 
tors Edicts ?, and Publica, becauſe it was the National Standard, the Pu- 


blic Faith, the Sponſio Civitatis; an — lation, that is attributed to LAW 


itſelf.” And under this public Contemplation it is, that all wiſe States have 


439 


De Optimo 
Gen. Orator. 
95. 


5 Ariftot. I. 
Polit. g. 


D. 18. 1. 1. 


a Above paz. 


215. 


conſidered. the Offence of — or depraving it, as one of the 


moſt heinous and ions to Civil Society. 


This Demęſtbeness very well obſerved, 


Nouog £5 A, wg eros eim, Tris TOXNET, zv rig 10 vourpucs d- 
Obeipy, gdbaroy vd Hela tivau.? 


By the Cornelian, and other Laws, this Offence was Capital at Rome, 
and the Adulteration of the yore Money was made a public Crime : 


erer, and gave any one a Right to complain. 
* more, made / it every Man's Daty 9. 4 


his Adulteratipn was practiſed in ſeveral Sha V bas com- 
prehended ſeveral in one Law. | 1 Py 


Quicunque nummos aureos partim raſerit, partim tinxerit, vel finxe- 
rit ; fo _ liberi Jn ad dar / 


|  affici 


nun 


8 


* 22 primum fomplicicer erat definitum — et pondere, ad ultimum, characterem 
imprimendo, ut liberaret eos a labore menſurandi. Charatter enim imponebatur Valoris ſignum. 


+ Receptum oe i in univer ſum apud omnes Civitates, qui mangtam adulterarit, ut morte mul- 


Q And 


Artur. 


Ec Timocrat. 
Pag. 449. Ed. 


C. 9. 24. 1. 
D. 48. 10. 8. 


fe ſervi, * ſupplicis 


OY PROPERTY, 
: „ "eu 


% ee tenetur ur, ee eue — 


it, conflaverit, raſerit, CTR uitia verit, vultugue Prin- 
cipum fignatam monetam, praeter adulterinam, reprobaverit. Et ho- 
neſtiores quidem in Inſulam deportantur, humiliores autem aut in 
metallum danmantur, aut in crucem tolluntur. Servi autem, poſt 
 admiſſum manumiſſi capite puniuntur. ' | 


Moneta v AL.SA was, what the. Eoperar calls, Munn falla fufione 


we formats. And, as the Mint was the 8 overeign's, This Offence put on the 
(hp nature of High-Treafon, and the Eunütment wich the Romans was 
1 | burningalive,, | 

i e | Si quis nummos ; falſa W eee eh 9 nee fco 
0 Praecipi nuss addici. dn Mongtss etenim rautummodo ugſinis pudendae 
| pecuniae ſtudium eee e : nen auen ate cri- 

i C. 9. 24.2. men commttunt 3, 

hf Moneta DIMINvTA concerns * Quantity; ether by Ming \lomidahe = 
aſi Surface, or clipping the Edge, or Circumference. Theſe O renders are 
14 known in the Greek Law, hy the name of N g 
1 P. 48.10. 99. Moneta ADVLTERINA, 82 g in aurum vi ti: quid Aris. where- 
0 by the Quality or Goodneſs of vie Metal was affected. 

1 The Conſideration of the public Coin was generally included under 
1 one or other of theſe thtee Divifions: Forma Princepis, Pondus and Spe- 
1 cies; accordingly as I have juſt now diſtributed it. all Offences upon 
AH this Head were not confined to theſe three alone. No private Perſon was 


to ſet a 3, ors lower Value upon it, than what was eſtabliſhed by Au- 


11 — thority 5. Nobod ay was to circulate bad Money“. Nobody was to refuſe in 
If with D. 2.14. Payment the public Money, if not adufterated”, with many more of this 
4 3 „ nature. There are two Titles in Jufiman's Code b, t together with a Title 
4 Tbecd si or two in the Tbeadgſiau, very proper to be conſulted upon the Occaſion. 


den. Toenter upon the extenſive Conſideration of the Roman Money in all 
Paulus 1. e. its Shapes and Circumſtances, is not expected, nor is it neceſſary, in theſe 
Lab ix. Tit. Speculations. However, it muſt be obferved, that there is a Point, bear- 
de >» ing ſome Relation to it, which is not to be neglected, nor can che Study 


xETa. and of the Civil Law be carryed on ſucceſsfully without it. 
Lib. xl. Tit. The following are the: Words of Cujactus, 


Amn. Polufius Maecianus Ius, in libro ilio fingulari er pulcherrimo de 
eee Ae, qui Juris Audio prius addiſcendus eft, quam Inſtitutiones. 
FE ig Et meo judicio ſane temere accedunt ad Juris e guibus 


non bene nota eft Diſtributio Aſſium. 
And indeed the Law, which drew from him this Reflection, is a great 
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11 Proof of his Judgement. For how ſhall a Stranger to this Knowledge be 

* 8 able to underſtand what follows ? | 9 
. « &o 2 1 8 | ] 0 7 
1 3 Filium ex Dodrante, Vxorem ex Quadrante inſtituit heredes 9. | b 


And 


* Aado Mdarcions hill, eee | SAD | 
| Saepenumero, Cenſor, animaituerti aogre fervithm 7, . Aﬀis 7 | . I 
gy erode 9 berrdum In{titutione, et in aliis multis neceſſa- WE 6 
riam, ignotam Haberer. N ne tam Rn res TO tuum ullo 
moda morarelur W 
The Author here recommended Ay to the Theodsfian Code 


by Sichardus, in his Edition of it; Ef Hotoman, to his Treatiſe de Re 
—_— P. R. and by Prederic | 4 4 5 Treatiſe de Seftertiis. It 
ars alſo, with eme other Books upc Subject, both Ancient and 

Modern, in the XIth Vol. of Garvin 3 9 — Antig. Rom. 

But I would not be underſtood to confine my Reader to Maecianus a- 
lone. Some more Modern Writers upon the Subject may be as ſervicea- 
ble, or more ſo. Budaeus in particular” has wrote upon it very largely ; 
and the immortal Work of Grenouus lately mentioned, de Seftertis, is, or 
ought to be, the Attention of every Scholar whatſoever. 

The 4s with the Romans was à ſmall pieca of Copper Money: 


Ex nocturno viſu etiam ſitpem guatautit die terto emendicabat a Po- 

pub, cavam manum aſſes porrigentibus prathens*: N 1 
Ten of which made a Denariut, and a Fourth of that Heats was a 1 
Sefterce, as their Names themſelves import. 


But the As, Affs, Aſurium or A ibendium win originally a Pound * See Com. 


Weight of Metal. And this was the common a Metbod of Traffic i in the eee, 
_ early Times, as We have ſeen lately, 


Sandvic. pag. 
31. ete. 


2 . 18. 


Si proprium eſt, quod qurs libra mercatus et aere oft | 


The 4s therefore is not neceſſarily to be reſtrained to the Point of Hege Epi. 

Money, though its Uſe therein is conſiderable, I; is applicable to Weights © | 
and Meaſures, and indeed to any Quantity, with great Conſiſtency. 
Its principal Service is to denote an Integral, orwhatever conſiſts of 
parts, and can fubmit to a Diviſion of them either in Theory or Pra- 
ctice. It ſtands for a Total, or the 'whole 'comprebenfive Sum, when 
applyed to other things, beſides Money, as We may ſee — 2 

1 Knowledge therefore of the A, and 1 ts Divitions, is neceflary £ for 
a Lawyer: 

Nunc dicam A quae fit divifi Libra; 
Sive Aſis: nam fic legum dixere periti: 
Ex qua, quod ſali capimus, perhibemur bakers, : 

And its chief Uſe there is the Application of it to Eftates and Inheri- | Fannius de 

tances: So that Heres ex Afſe muſt be W ones of the Man that fweeps 1 


all, without any Diſtribution: 


Iem te moriens Aena ex He reliquits. | : 
And ſo Fannius juſt now cited is to be ondiehoat: | | 18 55 3. 
Qq WWE RY Pa- 


| —_ „gtd ſolennis Aſſis Diſteiputiocion MAE ac 


Mag. I. Miſc. 


492 PROPERTY 
 1/þ Paterfam, diſtribuere bereditatem in tot partes ; qua voluerit: 


Do * 687 14 He 


""" Hertditas 'plerungae dividitur : in XII Pics 445 1 2 uae Aff. atpellatione 
© continentur. Habent autem et has parts þ 75 nomina ab Vncia 
gue ad Aſem, puta haec, Sextans, ke Wig 5 1 
= 30. 5. 4. emis, 3 Ber, Dbaran,, 1 Dextans, Dewnx 


373; r 


13 
A&A + 


Dicas, logs ft 5 5 } 
Filius Albini, f de Quinetinee remota n ad v 1 
Vncia, quid ſuperet] poterat diviſſe, 'Triens.: Eu! lane! 


„ Rem poteris ſervare tuam. Redit Vncia, Al, 18 * | 


8 
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| Dextans— cli 


Dan —— 


Ls See this conſidered more at large by J. fia — 45 

N pag. A Diſtribution of Totals into, twelye Parts particularly ( for the amber 
179. Oxon. was in itſelf indifferent) has generally. prevailed, and 1s found much more 
75% _ .  commodious than any other, for the fake of its eaſy Diviſion: 


PN "Add Multa Antiqut duodenario numero ſinzebant *, 4 


1g. and Fa. and has therefore been recommended to common uſe, in preference to 

bretti Inſeript. Our Decimal Progrefſion ?, 2 It was for this reaſon, that Aſtronomers di- 

Pag. 96. ſeq. vided the Zodiac into Twelve Parts or Signs, and Geometricians the Circle 

* Huetiana. into 360 Degrees. Thus the Day is meaſured by Twenty Four Hours, 

FRE: 12 and the Year by Twelve Months. 

Sg I ſtand aſtoniſhed, that a late very ſenſible Writer upon Civil Laws, 

Maint; Diſ. ſhould call this in ueſtion, and aſſert, that XVI would be a more con- 

potat. Juris. venient number for that purpoſe. 

33. Firſt, He is miſtaken- in the true principle of this Poſition. "The 
Number Twelve is capable of being divided by Two, by Three, by 
Four, and by Six, And Sixteen only by Two, Four and Eight, * 


1 


1 


af He. means chat Sixteen is en ſplit into more Ali- 


. Parts, where i the Wonder that a greater Number ſhould have in 
is, the advantage over a leſs: (And upon that Principle I could abſerve, 
Git Twenty would be ſtill better than bis Sixteen) But, even here his 
Mathematics fail him: For Twelve, which he rejects, is at leaſt as good a 
Number for that purpoſe, as Sixteen, Which He recommends, vz. 1. 2. 
3. 4. 6. 8. 9. 10. 12. And 1.2. 4. 6. 9.10. 12. 14. 16. viz. Nine Aliquant 
Parts in each. . — 


This Way of Computation, vi via by the As and its: Diviſions, is con- 
ſtantly followed by the N n whetr they dane Inheritances, 
So Juliu.. e nu Ne 

Noviſſimo Ma tres inflituit beredes, C. ou e Dodrante, 


et L. Pinarium et 2, Pedium{ex Quadrante reliqus *, 252122 12.4 127 . 


And when Auguſtus made his. Will, a ae Heredem ex 
Beſſ and his Wilow em Trent —-— ox 


HFeredes inſtituit primos, Tiberium wx parte nj, et ſextante, Li- 


viam ex parte tertiaz . rx © Sueton. Aug 


| Which Dion Caſſius relates-thus:-- EATS 2 * 101. et Ti- 


4 ber. 5. 23. 
K oa]eAtAem]o — T& 1 Lal enn TI TW T-Cegic, TO & 
AOIIION Ty Aua. K ve LI. 32. 


That is, Tiberius had Two Thirds or ei ght Ses, and e One 
Third, or four Shares. A more equal Diviſion,” than what We find in 


* 


Juvenal * upon a ſorry Occa o. 3 1.40. 


* 


V Vnciolam Proculeius habet, fed Gillp Denen. 
More unequal ſtill, that which follows. | © 


 Teflamento facto 'Mulier moritur.” Facit herddem ex Deunce et Se- 
muncia Cazcinam ; ex duabus ſextulis,” M. Fultinium, Lbertum "4 
Superioris virt ; Arbutio ſextulam 2 pergit “. — | die. pro 


Caccinch:6, 
To underſtand this let it be conceived, that the or Twelfth 
Part, took upon itſelf the Conſideration of an A. or an Incegral, and 


underwent ſeveral puma eng ; as 
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# un, Felizae et due partes, Liv a :  refquims. 2 ; 1 * | | 
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J. 2.16.5. 


D. 28. 5. 13. 
2. 


* J. 2. 14. 5- 


D. 28.5. 13. 
4. 


See Sueto- 


nius cited a- 
bove pag. 493. 
7 F. 6. eod. 
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es that bes Shares will fund thus, n 1 „ r e 4 
| Fulcinius = 2 N oa 
2... 

Ant 


It muſt not be imagined, that the Ar flood at theſe Diviſions. Been! its 
Fractions had Denominations ; and | Sefcroncia, ſtoad for an Eighth of the 
Whole, or one Vncia cum Semiſſe; : 4, e. Seſquiuncia, Vacia Seſquialtera. 

Habita ratione Legis Falcidiae : [cilicet, ut partis dimidzae, quae ad 
eum ex bons patris Eve Nen id N. totius affis Jcuncian 


retineat ". 


Id eff, One Fourth of the Half, or, One Eighth of the Whole. 


And it muſt alſo be attended to, that this Conſideration of the Eftate, | 
as diviſible into XII. Parts, is not neceſfary, or perpetual. Sometimes the 
Law, ſometimes the Act of the Teſtator, ſhall break th it. For In- 
ſtance: If a Man dies, leaving another his Heir ar Senſe, and ſays uo 
more, that Semis now ſtands in loco Affis, and the whole Mate ſhall paſs: 
Becauſe, by the Roman Law, No Man could die, ex parte teſtatus, and 
ex parte inteſtatus. So, if He leaves 'Two ex . there the Lau 
conſiders them in the fame Light, as if He bad left them ex Senſe. 

Si minus diſtribuit, potefiate Juris in hoc revolvitur: ut puta, ff duos 
| heredes ex Quadrante ſcripſerit: nam Hereditas ejus WW cerratt, 


ut ex ſemilſibus videantur feripti z. 
Again, The 2. eftator may make what Separations He pleaſes 2 
Poteſt quis 2 in ef voluerit e Vucias Juam bereditatem 
ere *. \ +4 


divi 


If Sempronius dies, and leaves Cains his Heir ex XII. Vuciis, and Titius 
ex FT, the Eſtate (ball divide by XVIII. (inſtead of XII.) and Caius ſhall 
have Two Thirds, and Titius one, which comes to the ſame, as if He had 
left Caium ex Beſe, and Titium ex Triente, | 

Si exceſſerit in divifione duodecim uncias, aeque pro rata 1 ut 
puta, Me ex duodecim unctis heredem, Te ex ſex ſcripſit, Ego heredi- 
tatis habeo Beſſem, Tu Trientem 5, 


So again, if a Man leaves duos beredes ex aſſe, and a third ex Sadie 


parte et ſexta, or Beſſe 5, the Eſtate ſhall be ſplit into Twenty Shares, This 
Third Man ſhall have Eight, and the other Two, Twelve between them 7. 


And in this manner Gronovius * thinks that remarkable Fallage ought 1 to 


' 


* 11. de Sefter. be expounded in Ciceros: 


. 
9 7IL Attic. 2. 


Freit palam te ex It hella, me ex teruncio: 
VIZ, 


_ farther uſeful. © For inſtance: Maecianus gives us 2 


PROPERTY, 
viz. a Diviſion by Fifteen, It is ſomething ſingular, that Tull ſhould 


405 


affect this odd Language here, viz. Libeila for the As, und Trrunctus for 


the Quadrans. | ; 2 
There is no occaſion to enter into more particulars. An Elementary 
Book is only to lay the Ground-Work. An Author in my Circumſtances 


muſt not be too learned: He muſt give his Readers fair play in the Su- 


perſtructure, and leave them ſomething to flatter their Improvement. 


E 


I would only add, that this Theory is ſtill capable of being made 


Deſcription of the 
Marks, the Notes, or Signatures, that ſtand to expreſs theſe ſeveral Deno- 


* * 


minations. © The Vucia is marked thus . the Sextans , the Qua- 


— — 
— 


drans ——. the Je —— the Minn, . And from 


— — 


this laſt Figure We come at the Rationale of the qQy1ncvnx in Garden- 


Quid illo Quincunce ſpetigſus, qui, in quumcungue partem ſpectaveris, 
nne, 
11 never appeared in any, Remain of Antiquity, till Maſfes lately pro- 
duced one from an Inſcription upon a Copper-Plate at Piacenza, where 


it occurs twice, and is a fi Curioſity . 


3 like manner DECVSSATIM, DECVSSATIO, and DECVSSARE, which 
is to draw Lines in the Figure of a Saltier, or St. Andrew's Croſs, is taken 
from the Nota, the Abbreviature, the Character of. the Decisſis. My 


Reader will be apt to aſk me, what is the Decuſs. And when I have 


* Quintilian, 
VIII. 3. 


3 em Ve- 


ron. See pag. 
381.397.403. 


told him that, I have let him into all the fundamental Principles of this 


Numeration. The As, as it divides into Vnuciae, and thoſe Vuciae are mi- 


nutely ſubdivided alſo, (according to what We have juſt now ſeen) ſo is 
it on the other hand, compounded or multiplied. Treſis is Three Aſes, 


Juadreſis Four, and Decuſſis Ten. We read alſo of Vicgſis, a Combina- 
tion of Twenty Aſes, Triceſfis or Thirty, and laſtly of Centuſſis, where 
the Gradation ſtops, and is obſerved to mount no higher. This Decigſis, 
as it conſiſted of Ten Aſſes, was often uſed for Denarius, as it well might 


be; and its Mark or Note was then, as We learn from Priſcian, and 


Sefpater, what I have deſcribed, 

But I obſerved above, that the As is the common Standard of many 
Things beſides Inheritances. And here I come to conſider that Matter. 
Thus it is applicable to Res, as well Incorporales as Corporales, indifferently; 
for example: to Uſury or 5 e £991 i 

INTEREST, 


 Quidam caviſſet, Se quotannis quincunces uſuras [1d et, Five per Cent.] 
 praeſtaturum: et, fiquo anno non ſolviſſet, tunc totius pecuniae ex 
die; qua mutuatus ef!, ſemiſſes ſaluturum, [Or, Six per Cent.s] 
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mh | | | | v | 
th So when Feſtus writes, 


= raiaris Lex dici cocpta ęſt, quem L. Sul — Ae 
10 3 Feſus. ei} 75 Jantum ft, ut Debitores decimam partem ......Ceteradeſunt3, 


| 4 | Some have a ſcruple. i in reſtor] 9 my „have none. 

wy | Whatever the Intereſt was, fen 1 2 at 1 Pre, or 9 

00 3 (not Tenth) Parts, as the Wor 0 of — Paſſa © pla 7 

10 Vuciario Fovenore, fee Livy*, a „ec. 

A vl. Annal. n , £4 3:06 | 

1 0 16. Not. "To LAND moſt, _— Nn og q 11 

341 6 SM_SCSE eee, 

Wl | oO Per Ve. Jugeri pars minima dicitur / frliputin, 7 2 22 FF: Nat. 

13 Centeſimis et dine et Iatitudine A e Ab —_ 10 rn — e | 

166 Vnciis Men- dicunt in fubficioiem « ſe Vniciard Her | 
TOON | So Livy 9: * I\) DN 4 ee a 58 
47-4 Triumviri ad id c creat; terna — ef ed a TEES x 
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And Columella calls the Septunx, Dimidium Jugeri cum Parte daodecima.” 


$i a me beſſem Fundi emeris, a Titio trientem, deinde purten dimi- 

diam Fundi a Te. quis petierit : -fiquidem er beſſe, quem a mt dcre- 
peras, ſemis petitus fuerit, Titius non tenebitur: Si verb triens, 

ſuem Titius tibi tradiderat, et ſextans ex beſſe, quem 4 me accepe- 
ras, petitus fuerit, Titius quidem pro Tony 40 5 Ons x eVI- 

2D. 21. 2.39.2. | Signem tibi pracſtubi mus 
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25 I ſhall ſubjoin a ve curious Diſcourſe upon the 988 of che 
| Romans by a very good Hand, which my Reader will perceive, without 
"op Information, to be the beſt Thing in this Performance, 88 
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COMMERCE! DISCOURAGED BY. THE ROWAN, 


31} F75 £ GY £ 


"A THING PRE N UDICTAL, To THE STATE. . 


RY the Raman: 1 2 5 whole lent. Money to. repair. Wee 
Houſe in the City of Rome, id, 1 Bat any farther Agreement, a 


= 22 hoy e or Mortgage (jus tacitae Hypotbetuc) ſuch Houſe”: ſo as to 


to other Cteditorsꝰ. And this is ſaid to be enacted for the Public 


og that the Aſpect of WN ity might not be deformed by Ruins; for “ 


the Romans with incredible P and Care: promoted the Splendour, Or- 
nament, and Magnificence or er City: and to this — many. Laws 
were made by the. Decenruiri, the Emperors Auguſtus, © . — rian, 
Martens, and that remarkable Law of Fe b mention by Strtonius, 
in his Life of that Emperor it was law ful for any one to 
build up all empty Shells of mee, "and. enjoy en as his own, f the 
them Med N D £5 N- 
Moſt Int. ers of ce Cen Law od Orb, that che ſame Law 


1 obtained in favour of Commerce, and that Ships built or refitted with 


Money lent edg d or mortgaged to the Lender! But with 
great — Lamel N 


to be true, and beg leave to obſerve, that ſuch a D Huld moſt certainly 


be prejudicial to Navigation; for ſo it might often happen that Ships would 
be detained by Creditors, and Commerce hindered; Cunſtantine the Em- 


ror in three Conſtitutions, which are extant in the Theoofan Code, for- 
ids the Detaining or Damaging of Ships, ſo as to prevent or retard theic 
Voyage, on any Pretence whatſoever *. And it was wiſely provided by 
the Laws of Athens, that all Law-Suits relating to Commerce ſhould be 
carried on in thoſe Six Months only, in which Ships were not uſed to put 
to Sea, that ſo they might not loſe their Voyage by the Impediments of 
Law-Proceſſes : : Huſbandry-Tools and Inſtruments evi were forbid- 


den to be pledged, and whoſoever detained" them on any Pretence, was 


fined four- fold the Value of them, leaſt by ſuch Detention the Lands 
ſhould lie uncultivated, 


It is moſt certain that the Rojiiny Bia not take the fame care of Ships, 


50 00 ? Not one Law was made in fayour of Commerce, in the times of 


ommonwealth: on the e „it. Was re th reatly diſcour ed as intro- 


ductory of Riches and Lux ixory, wh 


cemed to yl uit with the 
8 of their Mariners. 


Aer | _ 


Names, I believe the contrary" may be proved 
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oy . 


14.8. 


2 Tit. de Na- 
viculariis. 


as they did of Houſes,” fince they appointed” particular Officers called Ae- 

diles, whoſe buſineſs it was to fee that the Buildings of the City were 
kept i in good repair: but where do we find that they ever appointed any 
| Magiſtrate, whoſe particular bufineſs was to inſpect the Affairs of Navi- 
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* and Cicero l inform us, that in the year of Nome 535, a Law 
was made, that no Senator, or the Father of u Senator, ſhould have any 
Ship above the burden of 300 Amplorae (a Ship of chat Size was held to 
be large enough to carry all his own Corn and Fruit) and all Gain was 
held ſcandalous in a Senator. This Law was confirmed by Jul. Caeſar, 
when he was Dictator . The Jbebans alſo made a law, that no perſon 
ſhauld be capable of any Office in the State, unleſs he had deſiſted for the 
ſpace of ten years from all Trade. The Namans went ſtill farther when 
they abſolutely-fordid all Merclundiaing id the Nolulity s. Nay ſometimes 
Merchants themſelves were compelled to refrain from Trade by way of 
Puniſhment, though no Man could; be to be a Merchant 7, 
Moreover the Romans were prohibited to trade beyond Nsſibi c, Gallinrour, 
and Artauata *. And Confiſcation of goods, fer Exile was the 
puniſhment of the Offenders . cm ln | 

It may be aſked why ſo many Laws againſt Trade b 1 anfwer devanſeie 
was ſo far from being Serviceable, that it was Prejudicial to the Roman 
State, This will ſeem very ſtrange to the Inhabitants of this Wand, who 
every day find the benefit and advantage of Commerce. It is ex 
laid , that Merchandizing is pernicious to Cities. The reaſon of this will 
appear hereafter. | 

Commerce may be advantageous to a State for divers reaſons.” Plutarch 
ſays it is of Service in gaining the friendſhip. of Princes, and the good will 
of Foreign States; Bekides it increaſes the public Cuſtoms, and Revenues 
of a State, and the more Merchants flock to any City, che greater Tri- 
bute and Gain is acquired, as Xencpbon ex expreſſes it in the beginning of his 
Book de Reditibus. And laſtly hence proceeds Plenty, and Affluence of 
Riches, and the Multitude of People in a State. Dro Siculus? tells us, 
that T. bemiſtacles perſuaded the People of Athens to build 20 new Ships every 
year, and to grant Privileges and Immunities to Artificers, that fo the num- 
ber of Inhabitants might be encreaſed, and Variety of Arts be introduced; 
for he looked upon both theſe as conducive towards Eftabliſhing a Power 
at Sea, 

But the Romans went 5-2 way to work. They by Humanity, "ol 
rour, Triumphs, Tributes, and Taxes impoſed on the Conquered Countries, 
encreaſed the Riches of their City. They drew all Nations to Rome by 
the Splendour of their Buildings, and the Magnificence of their Public 


Games and Spectacles, and the Freedom of: the City, which they granted to 


Strangers. And fuch was the vaſt Concourſe of ole to ws; that they 
ſent above 160 Colonies into Italy alone. | 


Jampridem Syrus in Tiberim defluxit Orontes®. 


It would be very idle to cite paſſages from, ancient t Writers to prove 
that the Romans were an immenſely rich People. It is a well known fay- 
ing of 6 that no Man ought — be efteemed rich that could not main- 

tain 
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e own Revenue © But ſo far was Commerce from | 
adding to their Riches that it greatly diminiſhed them. 006 2 

Pup gives a remarkable inſtance — where he cormplaineaiag the vl. 23. 

Indies and Arabia took. away every year from the Roman Empire near 

zo, ooo, oo0l. Sterling of our Money ¶ Qu. not half a Million.] Add to this 

the great Sums of Money ſent to ſo many other Provinces, from whence the 

Romans had in Exchange the moſt delicate things that could in any wiſe contri- 

 bute to Luxury, according to Sidentus Apallinaris 5. For all theie things they * Carm. v. 

paid Silver and Gold, having nothing of the Product of their on. Country to + 

exchange for Merrhuudigas. Hence it was that the Emperours forbid the Peo- 

ple to ſend Gold to the Barbarians ; which Law was in force before, as ap- C. 4 63.2. 

pears from Creers's Oration for L. Haccus: Exportari Aurum non oportere, „, 28. 

cum farpe anten Senutus, tum me Conjule, gr aviſſime judicavit. The reaſon of 

this Diſcouragement given to Commerce was, that at carried away their Mo- 

ney and dronght them nothing in return but Luxury, the Bane of Virtue and 
traction. of Empire. I need not obſerve that after the Conqueſt of 

Aba, all ſonts of Luxury were introduced into Rowe, ery, ee fe | 

| nets wager «Sarge which leemhod/an-be emcbal;! 
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5 292. 
ll it will be objected: that many paſſages of che Roman Law, 

and of the ancient Writers, ſeem to contradict what is here advanced. 
We read:in'Suetonzus ?; that that our granted great [Privileges and » Claud. 
Immunitics to Shipbuilders and M ts; particularly that if any trad- 5. 8. 
ing Ships were caſt away, or damaged by Storms, the State Ghould bear 
the Loſs. We alſo find in Tacitas* mention made of a Conſtitution of . x11. An. 
Nero's, that the Ships of Merchants ſhould not be entered in the Books nal. 5. 1. 
of Rates, nor any Cuſtorns paid for them. Lampridius in the Life of A. 
lexauder Severus tells us, that Emperour granted to Merchants divers Im- 
munities. And Vpian ſpeaking of 'z certain privilege granted to Mer- P. 14. 1.1. 
chants gives this general reaſon, becauſe Navigation 15 of the greateſt ad- 20. 
vantage to the State. 

In anſwer to this I obſerve that all theſe paſſages relate to.Corn Mer- 
chants, who Ann nnn en the uſe of the 
ae 

Claudius gave great aud certain advantages to Merchants for this reaſan : 
that once, in a time of great Scarcity of Proviſions, he was ſtopt in the 
Forum by the Populace, and ſo ; entertained with Scandal and 


Cruſts of Bread, that he with great difficulty got out of their Clutches 
by a Backdoor ; and from that time he made it his great care and con- 
cern to get Corn imported even in the Winter. The ſame Claudius 
granted the freedom of the City to him that had built a Ship capable of 
10,000 Modii of Bread-Corn, and had applied it to that Seer for Six 


RT 2 | years, 
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Nit. 11. 6. Yeats, vas Van informs us. And to this e be refet d the Senatus 
*D. 47 9-3-8. Conſult produced in the Digit wilt 08 banotengt 
Ats ſaid that Nero granted Privileges and Imitibhicies to Merchants'and 
P. 50.5.3. Traders: but what ſort of Merchants and Traders they were, Scarvola* in- 
forms us. vig. Such as built Ships for the importation of Corn, capable of 
o, oo0 Modii. So long as they were employed in that Service, or others in 
their room, Such perſons were de frum Public Offices” It is certain 
that this privilege granted by Nerb extended to done but the Traders for 
XIII. Annal. Corn, as afapears: from Tarts . OW d bns ,nounnglvt 115 5110 H bz 
. Tbe Occaſion of this Conſtitution we learn from Suetonius , where he 
en. ſays the Populace were highly incenſed wy — that Et mperour, becauſe in 
a time of great Scarcity, a Ship frum Hloxandria; inſtead bf: of Corn, was ſaid 
to have brought nothing but à Cargo of Duſt for the Court. reſtles . 


Ihe fame may be fuld of the Immunities granted by Alexander: Seve. 


*D. 50. 6. 5. 748. They extended only to Corn Merchants, as appears from Calliſtratus, 
5" who lived in that Emperours time;'and:Pautus?, to'whoſe Counſel Severus 
. 50. 5. 9. paid a very great regard, and from Vipian *, who was in good repute with 
p. 14. 1. 1. that Emperour. Theſe Corn Traders were likewiſe a Corporation, 


 D. 3. 4-1. Which enjoyed many Privileges and Immunities?, which to entitle them- 


ſelves to, they were obliged either to navigate Ships in perſon, ot to em- 
ploy the greateſt part of their Subſtance in the Corn Trade. 


The fame Immunities were granted to the ſame ſort of by — 


Emperour Conſtantine, as ap from a whole Title of the -Theods 
it, Navi Code. This Law ſeems to have been made, that the City of Conftanti- 
7 — nople, which Conſtantine had built about four years befare, wiel de the 
more readily ſupplied with proviſions, 
From hs 
in favour of the Corn Trade, and extended. no farther. But it may be 
aſked, why ſo many Proviſions made, and Encouragements given for the 
Importation of Corn? 1 anſwer the Roman Territory did not produce 
ſufficient for the Suſtenance of ſo great a number of Inhabitants, for which 


* Tacit. Xl. reaſon it was imported from Sardinia, Sicily, Africa, and Hain At 


IO gratis. Clodius was the Author of a Law, by which Corn was to be di- 


ſtributed to the people gratis; nor was the xpence of it ſmall. Plutarch 
tells us]that in Cato's time there were ſpent in that Commodity 12 50 Talents. 
Jul. Caeſar after the Conqueſt of Africa imported 1, 200, o00 Buſhels for 
the uſe of the People. A Buſhel weighed ordinarily about 25 pounds. P. 


7 Victor relates that Augufius imported com from Aegypt 20,000,000 Bu- 


ſhels; Double the quantity was ſent from Africa, as Foſc Þus informs us. 


| In the times of the Emperour Juſtinian, 8, ooo, ooo Buſhels were carried 
Edict. Juſtin. from Aegypt to Conſtantinople 4. Of ſo great concern was the proviſion of 


ET Bread-Corn, that Augy/tus, finding in the Granaries but enough for 
three days, determined to kill himſelf by Poiſon, had not the Corn F leets 
arrived from the Frovinces within that ſpace of time. 


t has been ſaid it appears chat theſe Privileges were granted 


firſt the Aediles diſtributed Corn at a very low price, in proceſs of time 


1 


Wah 
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F-HAVE- but little to ſubjoyn to theſe juſt Reflections, which I have here 
preſented to the Public for the firſt time. I would only add, that e 80 
Branch of.the/Roman' Hiſtory and Character juſtifies the Truth of theſe 
Obſervations. A People oſ Soldiers; whoſe Trade was their Sword, and 
whoſe Sword ſupplied all the Advantages of Trade; who brought the 
Treaſures of the Worid imo their own-Exchequer; without exporting 
any thing but their -a perſonal Btavery; who raiſed the public Reve- 

nues, not by the Cuhiute of Italy, but by the Tributes: of Provinces; who 
had Rome for their Manſion, and the World for their Farm; A People, I 
ſay, of this Diſcipline and Conſtitution; could have no leiſure to ſet 
forwards the Article of Merchandize, nor were they very likely to pay 

any Regard to the Character of its Profeſſors. And We find juſt reaſon to 
make that Concluſion, not only from the Genius of the People them- 


ſelves, and the National Characteriſtic; but alſo from the frequent Ex- 


— , 
C 


preſſions, which have eſcaped ſeveral of their Writers; and from that Ap- 
prehenſion of the Matter, which is to be gathered from ſome of their pu- 
ere a OY mot bog Aacoor 109792 212% £ 1794] 
To the great Article of the Field-Service tended the whole Plan of 
their! Education ; and I am perſwaded that Virgil had an Eye to it in 
theſe words, which yet are not applied to the Romans? 1 
Vienatu invigilant pueri, floaſque fatigant t 
Hiectere ludus equos, et ſpicula tendere corn. 
At patiens operum, par voque adfueta fubenis 
Aut raſtrit terram domat, aut quatit qppida bello. 
Dm acvum ferro teritur, verſaque juvencum nm 
Terga fatigamus haſta : nec tarda Seneftus © 
Debilitat vires animi, mutatque vigorem,, = 
Canitiem galea premimus*. © 1 | 


Every body knows, that no Employment with theſe People was 
reputed honourable but the Plow and the Sword. And hence, as both „n : 
Pliny * and Columella* inform us, an Enrollment into any of the four Fu 25 
City Tribes was reckoned leſs honourable. Sub umbra Civitatis intra moe- — 5 
nia defides cunctari did not at all ſuit, with a Roman Spirit. It was the 
original Trait of the Conſtitution, as We are aſſured by very good Au- 

thority, and of the Appointment of the. Founder himſelf, that his Sub- 
jets ſhould be brought up to thoſe. two Profeſſions alone; and that the 
illiberal Counter and Ship- board, though eyer-ſo neceſſary, ſhould be con- 
ſigned to Aliens and Slaves; becauſe He imagined that the domeſtic and 
ſedentary Arts would tend to breaks the Spirits, and ener vate the Limbs 
of a People, that He deſtined to be Maſters of the World. And my Au- | 

| thor adds 7, that for a long period the mercantile. Profeſſions were looked 7 Dionyſ. 
upon as unſuitable to the Roman Character: and not a Citizen was found Halic. 11. 28. - 

to practiſe them. Every Roman therefore was a Soldier by Birth, and a 
Gentleman Volunteer by Nature, So that when We come to deſcribe 


them, 
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them, as it were, conſtitutionally, We may with the ſame Propriety apply to 
them, the Militia of Rome, as che faſbionable Practice is-at this day to deſcribe 


another Conſtitution, by the Religion f Malta. We have reaſon therefore 


to think it in a great meaſure true throughout the whole Period of the 
Roman Hiſtory, what one of their Writers has recorded of the Firſt?, viæ. 
That to ſcale the Breach, and beat down the Bppoſer, in the fight of the Ro- 


man Army, was Riches and Honour, amd the only National Nobihity, 


I add, what 1 do not remember to have ever ſeen inſiſted upon, that 
their Incorporation and Polity, the Caſt of their Civil Government was 
of a Military Nature. If my Reader will turn back to that Diſtribution 
which Servius made of his Peaple, He will find it at firſt ſight to carry 
the Appearance rather of a Muſten than a Political Settlement. And ho- 
ever perks the Detail of it in. Dihnys. Halic ?, in Lovy* and others; when 
He the Diſtinction into and Foot, into Regiments and Bri- 


| 7 5 
when He finds that their Comitia were Encampments, and their Laftra, 


Reviews, He can ſcarcely be of another mind. I do not love to contra- 
dict the Ancients eſpecially. But when they tell us, that the Canitia 


Centuriata were held out of the City Walls, becauſe this Aſſembly was 


covered with the Roman Army, during their Sitting, (and the Troops of 
the Republic were never to be drawn up within the City) is it not a fairer 


and more probable Suppoſition, vi. that this e itſelf was Mili- 


tary? A very valuable Writer among them, and who looked deeper into 
the Conſtitution than moſt of them, when He compares the number of 
Inhabitants between the time, that Romulus laid the Foundation of the Em- 
pire*, and That, when He was taken from it“, at the former period reckons 
3000 Foot and 300 Horſe: and at the latter 46, ooo of the One, and 


1,000 of the Other. Why this preciſe Way of conſidering them, unleſs 


He conceived them, as they a0 a Nation and a People of Sol- 


diers? It is alſo proper to obſerve, that for a long time the Civil and the Mi- 
litary Officer was the ſame: the ſame that diſtributed Juſtice, and commanded 
their Legions: till the Increaſe of Empire, and the Multiplicity of buſi- 


neſs occaſioned the diſunion, and tyed down the Praetor to his Juriſdicti- 


on in Court, who for ſome time had been their Commander in the Fields, 
I obſerve:moreover, that all Delegations of Power ran in the fame Chan- 
nel: The Man, who held the /econd place in the State *, was conſtantly 
a Field Officer. Thus Romulus had his Lieutenant or Tribunus Celerum : 


And upon the fame Plan, the Dictator had his Magister Equitum : the 


Conſuls and Practors, when they went into the Provinces, had their Le- 


gatus, and the Emperors their Praef2fus Practorio. 


It was the natural Conſequence of all this, that no Man could be great⸗ 


ly valued at Rome, who was not of the Profeſſion of his Country. It is 


obſervable, that every Society of Men is apt to value Mankind by their 
own Manufacture, and to judge by the Staple, When I call a Man upon 
TE Change 


p CCC 3 : 
. x . 
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Change 4 Good Man, there is a locality in the Expreſſion: which will 
have another Meaning at the diſtance of four or five Miles from Cornhill. 
There is ſcarce a Man of Letters, but has at one time or other found him- 
ſelf in a Company of Men, where He would have appeared with much 
greater advantage, if He had been better verſed, or only had attained to 
2 greater degree of Eminence, in ſome of our Rural Divenſions, 
than what falls to tbe Lot of Many to be poſſeſſed of. Shift again the 
Scene to Colleges and Seats of Learning, there the Countenance is gene- 
rally open, the Honors extended, and the Piſtinction paid to Eminence 
of another Complex ion. Thus is ſtood doubtleſs at Rome between the 
Soldier, and the Merchant. The Romans were indeed Adventurers, 
but of another Sott: Their Gain was Glory, and Tradeſmen were little 
better than Sutlers. For it is but a cold Compliment that Ty pays to 1. de Offic. 
Commerce: when be ſays, that it is impoſſible for the Counting- Houſe 142 | 
to admit of any thing ingenuous: thut Trade, when confined to a narrow 
Circle, was ſordid and illiberal; and the moſt extenſive, in magna et co- 
pigſa, multa undigus appurtams, non admodum vituperanda.  Columella in 
the Preface L lately cited, ſpeales of Navigation like a true Roman: 
An Maris et Negotiationis Alea fit optabilior, ut rupto naturae ſue- 
diere, terreſtre animal, Homo, ventorum et Maris objectus irae ſe 


fuctibus audeat tredere, ſemper 


a 5 e ritu volucrum, longinqui litoris 
eee 
And again, a little below. 0 flott ug not. | 
Tague in boe Latio et Saturnia Terra, ubi Dif tultus Agrorum pro- 
gemem ſuam docuerunt, ibi nunc ad haſtam locamus, ut nobis ex 
tranſmarinis provinciis advehatur frumentum, ne fame Iaboremus, 
et vindemias condimus ex Tnſulis Cycladibus ac regionibus Baeticis, 
5 Galliciſque. 0 ie, | 54 15 
4 And accordingly We find, that Mechanics of a low Employment were 
YH incapable of ſucceeding into any Dignity in the State 3. This was a Con- C. 12. 1.6. 
ſtitution of the Emperor Conſtantine, and though the Expreſſions are de- | 
ſcriptive enough, to limit his Meaning to the lower Occupations, u/timis 
negotiatoribus abjectis officits — deformibus miniſteriis omni officio- 
rum faece, however ſuch a Spirit of Law is not yery favourable to Indu- 
ſtry and the purpoſes of Commerce in general. And It muſt not be for- 
got, that the Incapacity in this Reſcript was more extenſive than may at 
1 firſt fight be concluded. For in his Recital We find the word Stationa- 
| 71is, Now the Stationes and Tabernae, as We have reaſon to be affured 


RE a OS d Ho PRI LT: 
e - 


from what Gothofred has obſeryed upon two Laws of the Digeſt 9, will » D. 42. 4. 7. 
comprehend all that keep open Shop. And I am apt to believe that when 3. | 
Tully juſt now cited diſtinguiſhed his Dealers into two ſorts, and held the 5. 77 

One to be extremely diſreputable, the Other contemptible enough, He 
8 | . | had 


6 Ariftot.11II. 
Polit. 3. 
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bad an Eye to the Retale Trade," and the Wholeſale, And we may 


. remark moreover, that in a Conſtitution of the Emperor laſt cited a, 


where: He declares what ſhould be Diſparagement af Martiage in the 


- Perſons of Senators (for the Romans were very jealous of that Matter in 
their great Officers 3) We find all Contracts forbid» with Tabernariae, 


Tabernariarum Filiae, et _ mercimoniis publice pragfutrunt + Which 
Expreſſions no one will diſpute to comprehend! all ſuch as dealt in the 
Retale Trade, let their Credit, their gubſtance, their Manufacture be of 
what Conſideration it will. mne e at %,, 
Nay farther, the Artificer, and the Menial Attendants upon the Camp, 
were excluded even the Service : and the Diſtinction between the Pagani 
and Milites was raiſed ſo high, that no body in Trade was allowed the 
Privilege of wearing a Sword, unlefs upon a Joutney, and even then with 
proper Abatements and Reſtrictions. And on the other hand, the Soldier 
was denied the uſe of every Profeſſion but his owns." But this Reſtraint 
does not ſeem to extend to Veterans, nor was it reaſonable it ſhould. E 
Upon this Head it might not be amiſs to obſerve, that the Theban: 

(the Thebans indeed were, no great Maſters to copy after) had a Law, 
That no one ſhould be capable of a public Office, __ bad not diſcontinued 
Trade for the pace of Ten Nears é. And we find, that many of the An- 
cients beſides had but a very mean Opinion of the Arts which were vul- 
gar and mechanical; as is plain from Xenophon, Plato, Ariſtotle, and 
Philoſtratus in his Life of Apollonius. So that We have little reaſon to 
wonder at this Spirit of the Romans, or to be aſtoniſhed, in a Military 
Country, to hear any one of them expreſs himſelf in theſe Words: 

Quaeſtus omnis indecorus patribus viſus eft 7, WA SHS | 

But it was not the National Genius of this People alone, that turned 

aſide their Attention from Trade. The Terms of Defiance, upon which 
they lived, in conſequence of it, with all Mankind, would have prevented 
all the good Effects of Commerce, had their Martial Spirit given them 
leave to purſue it. That reſtleſs Spirit Inperii propagandi, which kept their 
Levies a-foot, and their Swords in their hands, for a ſucceſſion of Centu- 


rys, was fatal to Factorys and Correſpondence, The World was in Arms, 


3 Livy. Praef. 
. 


and Inſurances and Under- Writing were but a dead Letter. | 
If theſe Conſiderations alone were not ſufficient, which yet I think 
they are, to account for this great Feature in the Character of the Ro- 
man People, I might add, that the extreme Parſimony of the firſt Ages 
(which was of a longer Continuance there than in any Nation befides“) 
did not tempt or lead them to the Conſiderations of Exchange: and when 


They became more numerous and more luxurious, the Succeſſes in their 


National Attainment abundantly ſupply'd the place of it. Bellum ſe ipſum 
alet, was the Saying of a very diſtinguiſhed Stateſman 9; and this People, 
if any, were doubtleſs poſſeſſed of the Secret how to fill the Exchequer 


of their Country, by thoſe very means, which diſcompoſe the Finances of 


other 
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other Nations; and oould cauponari: Bellum, if L may be allowed to giue 
that Phraſe a Meaning it has not yet heen acquainted with. The T 

of the Republic, both Officers and private Men, ſerved their Countty gr atir 
for many Years: and during that Time, and after, They found: Laber 
Emolument in ſome Aſſignments of Land, and other Perquiſites, which 

aroſe from the. Reduction of the States, with one or other of which They 


were perpetually! — To give a ſingle Inſtance out of many: In the 
| —— the . the Sobmiſſion of —— 
the Conditions were, that the —.— ſhould Hoath the Roman Army, 
and advance a whole: Year's Pay"! „Ihus this Capital of the World grew. Ii vit. 
immenſely rich, by throwing the Expence of the War upon the Enemy, 36. 
and by ſharing» with tie Legionary Soldier in his military Dividend; and 
without any viſible Trade whatſoever, without any kind of Manu- 
facture or Exportation; faw the Treaſures of the World come into her 

Ports, W t called for them, or had accafion/ nen of them. F 


| = "'Fert Indus ebur,  Chaldaeus amomum, 
IP Iris, gemmas, Ser wellera, x: bor Sabaetts, 
Albis oy Phoenix palmas, Lacedatmon nee, 
Pt Arc equos, Epirus equas, 2 Gi * 
3 alybs, ' frumenta Lybis, Ca Spoil a" 
print "Lydus, Arabs guttam, Pad in myrrbam, 
Pontus Caftorea, blattam Hus, aera Corinthus, 


Sardinia argentum, naves Hiſpania defert >. 4 * paöullinar. 


So true a Prophet was one of their Kings (Aucus Marcia) that . 
opened a Port at Oſtia, praeſagiens ani mo, wig 4 5 — ut tat ius mundi opes ef : 
commeatus illo veluti maritimo urbis hoſptio reciperentur s. : 
It is no wonder therefore that in all the Magnificence.of Rome, and 
the Splendour of ſome wy unneceſſary Buildings, We meet with nothing | 
like a Burſe or public Exchange for the Reſort of Merchants, and the Cir- 
culation of Commerce. And upon this Principle it is, that all the Terms 
of her Traffic amount to no more ap the, e . Farming and 
Exciſing. | 
Is it — to be hu VIE by this,. as. = T ey never put to Sea, and 
neglected all Intercourſed with their Neighbours. . The Contrary is true in 
many Inſtances. And I come no to give, lome We of their Navi- 
tion. 
They began with Sicly.. When Dams moſthenes Kid of Ae (and He 
laid it more than once +) There 1s no, Country, in the: World, that imports ſo . c 
much Corn, as They did, He bad no Idea of the People I am concerned pag 17 T. in. 
with: to whom it gt be applyed with much greater propriety, The At- = 
tention therefore, which They. had to Sicily, their Intereſt in ſecuring the — 82. 
Tenure of it, both from the Commodiouſneſs of its Situation, and the Il. Edit. Cant. 
Growth of the Soil, made a very conſiderable part of their Hiſtory. It 
was the firſt place where the Romans ſet footing, out of Italy : it was the 


888 T1 firſt 


„ ; : 
T eic 1-7 * Sidon. A- 


 Florus I. 4- 


356 


5 Cic. II. Act. 
in Verr. Lib. 
II. init. 


© Ibid. 
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kt State, which was reduced to the Form of a Province; And it wis ſo 
attached to the Roman Intereſt, that whatevet grew in it, might be e- 
ſized as. fo much ready Money at Rome 5, Cato therefore had not only 
good reafori for calling it Cellam penariam Reip., nutricem plebis Romanaes, 
but, to ſhew the Importance of it to the Roman State, it will be proper 


N 


to add the words of Tulh, which immediately follow : | 


Nos vero experti fumusy Jtalico :maximo:diffictlimogue bello, Siciliam 
nobis non pro penaria celiu, ſed pro aeratio ello Majorum vetere ac 
referto fuiſſe. Nam fine ullo fumptu noſtro, curiis, tunicis, frumen- 
rogue ſuppeditato, maximos exerritus naſtros veſtivit, aluit, armavit. 


But their Dealings were not confined to Sicily alone. For fo fat back 


7 III. 22. 


as A. V. C. 244, the very Aera of the. Common -Wealth, We find 
them carrying, on a kind of illicite Trade upon the Coaſts of Africa. 
In that year Polybius 7. mentions a Treaty between this little Republic, 
and thoſe who were deſtined to rival them, and to ſubmit to them hereaf- 
ter, the Carthaginians. In this Treaty, and ſome Renewals of it afterwards, 
i: is pleaſant to obſerve the future Maſters of Mankind ſtipulating, like 


very ſmall Merchants, to keep within e at Sea, to confine 
the 


their Buccaniering, for it was no better Term is n ee: ), within 
a particular Point, and never to double a certain Cape, that lay off of 
Carthage, unleſs they were compelled by ſtrefs of Weather. Theſe Con- 
ditions on the fide of the Carthaginians, ſnew a great Power at that time 
of day, or a great Spirit, that could in a manner give Laws to Trade: 
and on the fide of the Romans, it ſpeaks little of a Maritime Power, to 


ſubmit to Terms, which muſt be of the hardeſt Digeſtion to any People 


XII. init. 


De ementit. 


Legat. T. II. 
Edit. Cant. 


pag. 211. 


* $. 17. pag · 
333. Notar. 


that turned their Thoughts, with the ſmalleſt degree of Attention, to the 
Conſiderations of Commerce and Navigation. HUE: 12 2A 
For I cannot but obſerve, that the united States of Greece, even in the 
very Zenith of their Power, did no more,when by a Treaty, that is to be ſeen 
in Dar Siculus , Demoſthenes? and Lycurgus *, they cramped the Perſian 
in his Marine, and obliged him to navigate his Ships of War, within, what 
We ſhould call now, a certain point of the Compaſs only. Is 
ut it is plain what Condition the Roman Fleet was in, from theſe Re- 
flections following. When They made their Deſcent upon Sicily, the Troops 
were put aboard ſome Tranſports, which they borrowed of their Neighbours: 
and in a Treaty which they made with the People of Carthage, a few years 


before the breaking out of the Punic War, the Carthaginians articled to 
ſerve the Romans with Merchant-Men for their Trade, and ſuch Ships 


* Liv. IX. 30, 


of Force, as they might occaſionally want. This demonſtrates, that 
they had ſome Feeling for Commerce, but had no Strength of their own, 
that was conſiderable, ro ſupport it. 8 5 bo 
Indeed in the Year 44.5 *, they ſeemed to turn their Thoughts that 
way, and created a Sea Officer, . Juriſdiction. And J have an- 


other 


Lending Magiſtrate, but to be laid aſide, when he was not wanced. Their 


* 


Marine therefore could be in no great Condition. 12170 


> 


Sea, Indeed they never engaped"in a Nayal Action before the Punic 


War, A. V. C. 493. or ſcarce kgew the firſt 5 of Ship-Build- 
ing. For ſome time after this, fo far down'as the Year 563. when they 
were engaged with Antiochus; it was remarked of them, that they were 
very unſkilful'in the Art of Navigation. And when they arrived at 
their utmoſt Perfection, the general uſe they made of their Fleet was, 
to convoy home the ſpoils of ruined Provinces, and bring to the Roman 
Market the Corn from the ſeveral Granaries of Sicily, Africa and Aegypt. 
there was a different Face of Thipgs, both before that Empire grew up, 
and after it fell to pieces. The States of Europe which were formed upon 
its Ruins, dealt but little in the Arts of that Leonine Society. There was a 
kind of E vality thrown in to leaven' that Syſtem. This produced the 
good Effects of In 
| Communion, which brought their Goods to Market. So that what was 
the Fpſey of the Romans, was the Tlapegſov of all People heſides. Peace way 
their natural Situation, and War was only a Meaſure taken up occaſional- 
ly, to protect their Commerce, not to ſtifle it. os 
But to look back: It was a Saying as old as Head, 


Ey & udev oveides. 


F 


: Tie very juſtly obſerves, that they never made any figure by 


$97 


But the other, Parts of 7 Wore Were e nee ; and _ 


dependency, to quicken their Induſtry ; and of friendly 


And to ſee how theſe peaceful Arts ſtood in Greece particularly, We 


muſt turn our Eyes from Sparta, a People of Soldiers, that bred them- 


ſelves for the Field, and might read their own Features in their genuine 


Offspring, the Romans; who (as I have more than once in the courſe of 
theſe Papers obſerved, and of which J have ſtronger proof to produce up- 
on occaſion, notwithſtanding all that St. Auftin* ſays to the contrary) derived 
from thence; and through the whole Strain of their Palities ſtuck cloſe to 
Spartan Principles, as well as preſerved the original Plan of that Conſtitution. 

But at Athens, on the contrary, Manufacture of all ſorts was ſo ſet by, 
and Emulation in the good and uſeful Arts (without which the beſt Inven- 


tions would but wither) ſo well ſapported, that there were public Ho- 


nors, Rank and Precedence ene thoſe that excelled in Each. 
Their Attention to Maritime Affairs in particular, as They aimed at So- 
vereignty upon that Element, muſt have contributed greatly to their {kill 
in Navigation. And We find all rhings that were relative to it, put in a 
good poſture accordingly. The many Laws, which are left us of that 
People, in regard to Imports and Exports; the ſundry Immunities granted 


* n PP 


* Opus non eft Opprobrium. 198 | ; 
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to Merchants; the Conſtitution. of. a e e uriſdiction for Contracts 
at Sea; z the many Actions brought i into the l ſtill to be ſeen in 
ſome private Orations of Demoſthenes , the, 855 they bad of their Market, 
and the many Officers concerned in that branch of 5 all theſe Re- 
flexions, with many more that might be added, contribute to die us an 
advantageous N 1900 of that Trading People. | 
It was puniſhable there by Law to-be.of no Proleſſion; at Sparta it it was 
* Lea. Ly- diſreputable to be of any 3. And have often wondered to find, even in 
lac. cap. x. ſome Writers of Antiquity, the Father's Profeſſion objected to an Athe- 
nian, who made a Figure in the Repudlic, as a matter of Reproach; when 
the Laws of the Country required it, and che Son himſelf, even in the 
heighth of his Glory, was a Member of one of the Companies, and 
generally, without al Doubt, of the ſame PENG Pe What could | 
move Valerius Maximus to write thus, 8817 | 


Quam Matrem Euripides, aut quem 3 Demofbenti Ebert" i- 
pſorum quoque ſaeculo ignotum fuit. Alterius autem matrem olera, 
alterius Patrem cultellos vends tale, omnium pene doctorum literae 


3 valer. Max. loquumtur 3, 5 
UL. 4. when Theopompus, Who was likely to be a e beiter Tides of the 
Matter, fays, He was of a good Family, or deſcended : 8% Jv Kanuwv Ka 


- Plutarch. in Y. N ? * 

Demoſth. To guard therefore this part of the Conſtitution, there lay a very ſe- 
vere Action againſt ſuch as ſhould reproach another, wich e Goods, 
and keeping the Market. 


Evoxov ena. 15 eg Tov r ieraciar _— FY Th eb, 3 roy ro- 
5 Demofth. Ailav 4 q h . bet oi) 4 5 TP . : 


— 636. be The Founder of Rome, as We have ſeen, aſſigned the mechanical 


_ Cant. T. ui. and the ſedentary Profeſſions to the Alien and the Slave: which very 
Perſons, in the Athenian Polity, were, by the ordinary Courſe of Law, 
excluded, The Having nothing to do was cognizable here by the Civil 
Magiſtrate, as We have ſeen above* in a very remarkable Inſtance : and 


pag. 60. 
ci Idleneſs was open to a public Action, which any Man might proſecute. 
| And to ſhew the oppoſite Genius of theſe two Rival Cities, Sparta and 
Athens, let me add a little Story upon this very Subject: 
a Hpwvdes, AN, Adios rug v g Tagay — mubopevor, ex- 
Neuer emideiZ a. auß Tov 7 b Hager dixnv irrudiila . 
7 Plutarch. | 
Apophthegm. e bonis et boneftis. | | 
con. Convicii crimine teneri jubent eum, qui quaeſlum- in Fero ulli Civium, fon Viro, fl Muli- 


eri, exprobrarit. 
t Herondas, Athenis quedam Ocii damnato, quum ade ae, idque inaudivi Me, 3 fþ bi 
[ petiit iſtum, qui tam liberalis criminis eſſet convietus.” 


" | 


Here I would moors ARE which I doubt YR came 

from the Author's Hand, whoever that Author Was. The name of the Action, 

Aben EAEYOEPTAE, to ſtand like Tpzp1 APTIAE. This laſt Stroke of Polity, 

with ſome other, was fetched from Aegypt, according to the Accounts of 

' Herodotus 5, and Diodoras Sicul. ut was the Corner of the World, u. 177. 


where Commerce be D; and their ir ne 1, the Phocnicians, 1. 77. 
were not only the firft't t put to Se nk | | 


e VVL a 3 wy f 
Iro. 0s HuTOging Ad g Rope, * Dionyſ. . 

but (what was natural; as their Traffic — 0 ** to the ey and lads © ws 

cultivated) were the firſt Spreaders of Arts, and among the reſt, of Letters; 

and were therefore, but erroneouſly;' held for the Inventors. To which 


the Gloſs ExoniZas. AvalvaTe:, in dee 4 was UP Wl to _ Thus 
We come by 


my 


Aus 


Ooνννj, e. * 2 + WP Ld 15 wo 1 1 
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And to add no more Paſſages, out of many that might be, let me con- 400i apud 


clude with theſe, no Ao oh Trochaics; for the Time he were Athen. I. 22. 
compoſed in. 


Primus Hebraeas Meyſes exaravit literas. 4 
Mente Phoenices ſagaci condiderunt Atticas. 

Quas Latini ſcriptitamus, edidit Niceſtrata. 
Abraham Syras, et idem repperit Chaldaicas. 

Ils arte non minore protulit Aegyptias. 
Gulphilas prompfit Getarum, quas videmus, ultimas. 


And fince We have advanced ſo far, and found the Phra t to be 
Traders in Letters, as well as Manufactures, it will not be judged unſea- 
ſonable, or out of Place, to inſert here an Obſervation of a very con- 
ſiderable Writer, which helps us off with a Difficulty, as I always Te | 4 
hended it to be, and yet Tuliy is a Voucher for the Fact: | 


Graeca leguntur in omnibus fere Gentibus ; Latina ſuis finibus, exigui 


| ſane, continentur 4 


The Romans, with all their Extent of Dominion, and all the Zeal +0. 


They ſhewed for their Language, were very unſucceſsful upon that Head. 
The Greeks ſet out before them, and I might ſay, ſurvived them. For 


We have now many Authors in Greek, who wrote with a conſiderable 


* Dui primi navibus adtentarunt mare, 
Qui primi Commercium maritimum excogitaverunt, 


+ Phoenicia figna Cadmi. 
t Phoenices autem invenerunt literas ſermonis adjutrices, 


Purity 


5 Shakeſp. As 
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Purity and Elegance, even after the Other Language became, in a manner, 
Barbarons. It is not directly within the Compaſs of this Reflection, to 
add, that there is leſs Diſſonance or Diſagreement between the Gteek of 
the Firſt Ages and of the Laſt; between the Writers of the Fourth Cen- 
tury before the Chriſtian Aera, and the Fourth or Fifth below it, than 
there is between two Roman Authors of the ſame Century, The Authors, 
that Tully ſaw, wrote Oſce; and Some, that were very near' ſeeing him, 


wrote almoſt Gothice, Thoſe are not to be underſtood; and Theſe but little 
to be admired. Polybins * has left behind him this Obſervation, that the 
Scholars of his Age could not, without the greateſt Stretch of Attention, 
and then bet handy (I tranſlate his Words eb and iE z vrrd ve, if the 
laſt be his Expreſſion, as I think'it ght to he) make out the Meaning 
of a Treaty, drawn” up by the Romans,” not many Ages before them. 
NQuintihan 3 acquaints us, there were Prieſts who did not underſtand 
their own Service. We are aſſured by Tully +, that there were 

who lived almoſt up the mid Period between him and the X11. Tables, 
who confeſſed they did not underſtand thoſe Tables. And, to conclude 


with the Authority of Ffluys 
Latine logus a Latia_diftum of : Nude Lacutio aden oft verſe, ut vix 


But, to what We ſhall attribute that wonderful Stability of the Greek 
Language, and its great Extent, was the more immediate Subject I en- 
tered upon, Now though mnch may be owing to a fine Temperature, and 
a good Conſtitution; to that happy Texture which preferves the Vigour, 
and burniſhes the Complexion ; that renders the Spring of Life, Florid 
and Blooming, and the Winter of it, as the Poet writes, Froſy, but 
Kindly (and ſurely no Language can juſtify the Proceis of the Metaphor, 
ſo happily as the Greek); yet was this Succeſs owing more to the Com- 

mercial Genius of the People that ſpoke it, than any intrinſic Conſideration. 
whatſoever of the Language itſelf. The Colonies and Factories, which 
They eſtabliſhed both Eaſtward and Weſtward, afted their Language 

upon the Inhabitants of thaſe Quarters, antecedently to the Roman Con- 
queſts. And then many Reafons concurred, why thoſe Colonies ſhould keep 
up what they were now poſſeſſed of. They found an Uſe, nay, a Neceſſity 
perhaps, in being acquainted with the Tongue of their Correſpondents; and, 
on the contrary, there was a Vaſſalage, or a Badge of Subjection, in taking 
up with that of the Congueror. Thus Hannibal wrote, what He had to 
write, in Greek; and in the very Heighth of the Roman Glory, Juba, 
one of his Countrymen, is recorded to have been a very voluminous 
Greek Writer, and by the Character that remains of him, his Laſs is very 
deplorable. The Author to whom I owned myſelf indebted for this Ob- 
ſervation, juſtifies the Truth of it by an Event, which happen'd in the 
| | | Third 
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Third General Council, held at us, which plainly ſhewed the Aſcen- 
dancy that the Greek Langua uage had over the Latin. When the Legate of 
the Biſhdp of Rome, Celgſtine I., had read his Letters; Letters, which 
wert wrote in the Language of a Country, that had ſpread itſelf over the 
Face of the Earth, and was at that Time the Country of the World, the | 

| Auer thc Oltvubur (3 {o. it has been called*), it was moved by the Synod Athen. I. 17. 
to have them tranſlated into Greek, in order to be, underſtood, | 

And this accounts for a Fact, of which yet very Few arc apprized, viz. 

the —_— Stroke, Which the Italian has in the Compolition of the Engliſo 

Before our Vellels found their Way to the Eaſt Indies by t 

Cape . Good Hope, all our Traffic wit x ſide of the Globe lay at 
Halinn Markets, Our Lombard Correſpondence has left many Remains 
behind it; the Tincture which We cetain of the Language of Lombardy 
itſelf, is not the leaſt expreſs, | 

But to return: Many of che Romans temielem, or, at leaſt, People 
conoetted: with them, contributed to ſupport this Univerſality of the Greek. 
The very Hiſtory of Rome was indebted. more to that Language, than its 

| own, both during the Republic and after. By what We learn from Tully, | 
all the Ages of Rome down to his Time did not furniſh out one 2 
Hiſtorian. And He himſelf kept up the Faſhion (whether Greek was tbe 
Polite Language, or the Learned) in writing the Hiſtory of his Conſulate 
in that Language. Nay farther yet, it was held, in a manner, neceſſary. 


For I find a Roman Hiſtorian, apologizing at the beginning of his Book, 
for his moderate Skill in Greek. The Story is a pretty one, and the Re- 
buke that He met with from the ſurly Cato, was extremely juſt: | 


A. Albinus, qui cum L. Lucullo Conful uit, "Res Romanas Oratione 
Graeca ſcriptitavit. In ejus Hiſtor iue principio ſcriptum oft ad hanc 
' fententiam: Neminem ſuccenſere fibi convenire, fi quid in bis libris pa- 
rum compofite, aut minus eleganter ſcriptum foret : nam ſum, inquit, 
homo Romanus, natus in Latio: Graeca Oratio a nobis alieniffima 
eſt, Ideoque veniam gratiamque malae exiſtimationis, ſi quid eſſet 
erratum, poſtulavit. Ea cum legiſſet M. Cato, Nue Tu, inguit, Aule, 
nimium nugator et, cum maluiſti culpam deprecari, quam culpa va- 
care. Nam veniam petere ſolemus, aut cum imprudentes erravimus, 
aut cum compulſi peccauimus. Tibi, inquit, oro Te, quis perpulit ut 
id committeres, quod priuſquam faceres, peteres ut a 7 7 Cornel. Neß. 


But Cato was an old Roman to Perfection, and hated the People of 8 9 


Greece and their Language beyond meaſure s. There ran a Prophetic *Plin. vir. 
Saying of his, vig. That Rome would be undone, when They took 8 
Greek Learning. At the Age of Sixty He was induced to look into it, but, to 
uſe the Words of Pliny, Dicam de iftis Graecis ſuo loco, Marce fili: quid Athe- 
nis wow tfitum babram , ef guod bonum fit illorum literas inſpicere, non perdiſcere, 

vincam. 
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vincam. nequiſſimum et indocile genus illorum. et boc puta vatem dixie: 

xxx. H. N. Quandocungue iſta gens ſuas literas dabit, omnia corru 
by I am to obſerve, that the Story of- Cato and — is reported with 
Apo- ſome little Variation by Plutarch. There is indeed one Variation in it 
htbegm in pretty conſiderable, and that is a remarkable Miſnomer, for the Copies of 
8 Plutarch call him Labiauus inſtead of Aima. * her * r fol- 


lows: 2 
ITogrepuus Aab {Read Ani] 1 for 1 Pant, 3 
Yvwgory Tags 7 ax powjpey wy , tigeavevopueyes 6 Karuy n or 
Add. Cic. in £1904 TUYYVWpur, ei They — InÞonpiror avayxacdei; gde. 


_ g „This was the A. Poftumius Albinus, , Who was Conſul with L. Licinius 
3 init. Lucullus, A. V. C. 602. + 
Plutarch. in Among the Romans who wrote Hiſtory in Greek, of which I have a 
Vit. Catonis. large — by me, I find one Lucullus, not the Collegue of the laſt- 
gr ole mentioned, but the great One of that Name, his Grandſon, whoſe Life is 
% wroteby Plutarch; 5 engaging in a Deſign of writing the Bellum Mar- 
ficum, caſt Lots, whether it ſhould be in Verſe or Proſe, in Latin or in 
Plutarch. Greek, and it turned up for Greek Proſe s. 
— N othing was more common with the Romans, than to Tranſlate and 
Epitomize in Latin, what theſe People wrote in Greek. Which Obſerva- 
tion will lead us to many Diſcoveries in the literary Hiſtory of Rome. At 
preſent I only obſerve, that Lutatius, a Roman Writer, is ſometimes 
quoted for that, which Others quote Poſtumius Albinus for; of whom We 
have had ſome Diſcourſe. Albinus was the Original, and Lutatius the Tranſ- 
lator. And this may alſo help to reconcile the Accounts of Quintus Fabius 
 Pitter, and other very early Hiſtorians, who are recorded by Some to 
have wrote in Greek, and by Others, in Latin. 5 
The Faſhion ſhifted under Hadrian, and, their Language begin- 
ning to droop, their own Authors, were turned into Greek. Salluſt was 
2 $0:4. v 27. tranſlated by Zenobius *, who lived under that Emperor, and again, as it is 
p60; faid, by Aſper the Grammarian. 
Steph. Byrant. And I would recommend to my Reader this Conſideration, viz; Whe- 
Ass. ther He is certain, that all the Roman Writers, that the preſent Age thinks 
| themſelves _ of, are Originals; and to aſk himſelf, if He does not 


recolle&, that there may be Some, upon this . e which look * 
| Tranſlations — and bad ones. 


I ſhall cloſe theſe Reflections with two or three Notices of the great 
Tenderneſs, which the Romans however had for their Language; how 


much the Honour of the Country ſeemed intereſted in it ; and what Head 
They made againſt Thoſe who n the Paſs with it. 


* Poſlumio Albino hiſtorias Graece ſcr * et veniam al auditoribus orante, Cato ſub- 
a. dixit, veniam quidem fuiſſe concedendam, fi ſcripfiſſet auttoritate Amphietyonum coact us. 


It 
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It appears from Cicero 3, that He ſuffer'd a Reprimand, for addreſſi 


Country. | 


There is a remarkable Paſſage i in Suetonius +: | 
Sermone Graeco, th allas promptus et ei Tiberiu rn Fea ta- 


men L us eff Abſtimuitque maxime in Senatu : 
ut Mo 


nominaturus prius veniam poſtulauerit, quod fibi verbo 
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ng Verrin. 


the Council of Syracuſe in d and not in the Language of his'own AR. 11. Lib. 


V. ad fin. 


Tiber. 5.71. 


9 | 


peregrino utendum-eſſet : atque etiam in guodam decreto Patrum, cum 


bubu recitaretur, 
naſtratem reqttirendam : aut fi non reperiretur, vel pluribus, et per 
| amby tum verborum rem enunciandam. Militem quogue Graece tefti- 
mamium interrogatum, nifi Latine reſpondere vetuit. 


The Emperor Claudius, as it is reported of him by the ſame Suetonius 5, 


avinciae principem, verum Latini 


cenſuerit vocem, et pro peregrina 


by. 16. | 


Splendidum virum, Graecia 
ſermonts ignarum, non a. N erafit, fed eriam in pere- 


grinitatem redegit. 
There i is a One = of Him! in Dion Caſas 6, 


eurdy TiVv0g;, 


Tov p49) N ets 
And yet the ſame E 
cian to Ridiculouſneſs; would deal out Scraps of Homer from the Bench 
of Judicature ; would anſwer Embafſadors in a continued Greek Oration 
(as a Paſlage in Suetonius“, is, I am 
wrote eight and twenty Books of Hi in that 
Claudius, beſides his 1 with himſelf, muſt Bors been very 
blameable, if it be true, what I have here advanced from a cloudy Paſlage 
in Suetonius. It was intirely againſt the Roman manner, and the Dignity 
of that People, according to Valerius Maximus 9 to anſwer i in Greek. 


iftratus vero priſci quantopere ſuam P. que R. najeſtatem retinentes 
* geſſerint, hinc cagnoſci poteſt, quod inter cetera obtinendae gravi- 
tatis indicia, illud quoque magna cum perſeverantia ruſodichont, ne 
Graecis unquam, nifi Latine, reſponſa darent. Quin etiam ipſa lin- 


waded, to be underſtood) ; and 


arb, nad | 


ce woods ui Lhe u ih Gree- 


7 Claud. 5. 42. 
* Sueton. ibid. 


f Lx. 17. 


9 H. 2. 


 guae volubilitate, qua plurimum valent, excuſſa, per inter pretem loqui 


cogebant, non in urbe tantum naſtra, ſed etiam in Graecia et Afia. 
Quo ſcilicet Latinae vocis honos per omnes Gentes venerabilior dif- 
funderetur. Nec illis deerant fludia deffrinae, ſed nulla non in re 


* De ea re quum cognoſceret, legatum quendam, Lycium quidem origine, Romanum tamen 


Fadtum, Latine interrogavit, ac non intelligenti quid quaeſiviſſet, civitatis jus ademit, negans, 
Romanum jure eſſe, qui ſermonem eum neſciret. 


Ft 


pallium 
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_ , fallium togae ſubjici debere arbitrabantur : indignum efſe exiſti- 
mantes, illecebris et ſuavitate literarum imperii pondus et auctorita- 
tem domari. 53 r 
And ſo the Law ſtood as to Judiciary Proceedings: 
Decreta a Praetoribus LAT INE interponi debent®. . 
Which muſt regard the Provinces; for it would be idle, ſurely, to ima- 


gine the Praetors at home could want theſe Inſtructions. And yet This is 
queſtioned by ſome, indeed fo far diſputed, that ſome Lawyers, obſerving 


a a good deal of Greek ſtrewed up and down in the Books of Roman Law, 


and in the Deciſions of the Judges, have yentured to apply this Direction to 


the Judges at Rome, and to interpret Latine in-a very uncommon Senſe, 


* C.7.45.-12. 


vi. to. ſtand for the Language ibat was under/iood by the Parties, be it 
/ f-4 $f. EEE EA. Dt: 
When the Empire was ſettled in the Eaſt, the Law grew into Greek 
inſenſibly, and a Decree in Latin became to be an Indulgence, and a Diſ- 
penſation. There is a Conſtitution of the Emperors Arcadius and Honorius 
for thatpurnctes... 1,2 ads nv aA No „ £ 
Judices tam Latina, quam Graeca, Lingua ſententias proferre poſſunt. 


But it muſt be' obſerved, that the People of Rome were not always fo 


attentive to the Honour of their Language, as the Inſtances, which I have 


* XL. 42. 


3 A.V.C.567. 


produced above, are a Proof that They were once ſo. There was a Time 

when They were ſaving of it, and kept it to themſelves in a very niggard- 

ly manner: ſo far were They from inculcating, and forcing it againſt 

the Stomach of their Dependants. Thus much, at leaſt, is plain from a 

dark Paſſage in Livy, (whatever elſe can be gathered from it *) that it was 

a Favour to impart the uſe of it. | | 
Cumanis eo anno 3 petentibus permiſſum, ut publice Latine loguerentur, 

et praecontbus Latine Ae far efſet. 2 5 N 


And I have ſome imperfect Memory of a League or convention be- = 


tween the Romans and Carthaginians, drawn up in the Greek and Punic 
Languages, without any notice taken of the Roman at all. But I have ſome 
reaſon to ſuſpect my own Note, or my Author's Obſervation. 

I flatter myſelf, that this general View of the Roman Commerce, toge- 
ther with thoſe Reflections, which were in ſome meaſure united to it, 
upon the Fate of the Roman Letters, will not be thought foreign to the 
Deſign I am engaged in. Every Branch of Roman Antiquity muſt find its 
Acceptance with a Reader of Roinan Law. | 


\ 
/ 


The | 
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The great Article of svccess10 IN BONA DEFVNCTORVM, which I 


315 


am to ſpeak to next, one of the moſt intereſting in the whole Compaſs of 


Law, deſerves a Volume by itſelf; and indeed it has met with many, 


I will not ſay of equal Goodneſs. Yet in its Principle and Theory (if We 


take away ſome unneceſſary Refinements) is perhaps the moſt ſimple and 
natural of any. There is a Neceſſity, that, When one Gereration is called off, 
and another riſes up, to take its Station, the Goods, and Furniture, which 
attended that Station, muſt paſs over ſome where. For the Perſon, who is 
gone, is no more able to enjoy the One, than He is to maintain the Other. 
The Queſtion is, Where ſhall they go? © 77? ds. 
Schall they reveft to that common Stock, from which all Things were 
| originally taken at the general Dividend, when Sempronius took out his 
Share, and Titius his? The Roman Law, I think, ſeems, in ſome mea- 
ſure, to contemplate the matter in that Light. For in their Apprehenſion 
of it, the Bona Defunctorum, at leaſt till the Heir accepts or enters, are 
naturally nobody's : The Hereditas Facens is Rer Nullius , and, in Con- 
ſequence. of that Doctrine, is not ſubject to the Idea of Furtum, if any 
one ſhould invade it. For Furtum ſuppoſes Property, indeed it cannot 
_ exiſt without it. Upon which Account the Subtilty of that Diſpenſa- 
tion, viz. the Roman Law, ſtruck out the Fancy of Adios Expilatae Here- 
ditatis*: a Method to recover what was %%, though they could not, or 
would not, conſider it as talen. And yet, at other times, the Inheritance 
is raiſed to the State of Perſonality, and diſtinguiſhed with the Title of 

Domina, defuncti locum obtinennms . | 
But ſurely the ſame Motives (and they were many and good ones) 
that led Mankind to a Diſtribution at firſt, recommended alſo the Perpe- 
tuity of it, when it was once introduced, If it was convenient for one 
Generation of Men, it was no leſs ſo for the next. Add to this, that the 


Above pag. 


470- .- 
D. +. 8. 1. pr. 


43.24.13. 5. 


* D.47-19-2- 
1. 

1. 6. eod. 
D. 28.5. 31. 
1 


Acceſfio Induſtrialis muſt now be taken into the Account. For if one Rea- 


ſon for this great Separation was (and it doubtleſs was ſo) to call out the 
Diligence, and find Employment for the Activity, of Mankind; and if 
one Talent taken out of the general Heap ſhall have produced Ten Talents, 
there is no Reaſon for the Common Stock to challenge (at leaſt) the Nine 

which upon my Hypothefis were not originally in it; as they could 


never have exiſted but upon the Score of Induſtry, or, in other words, 


upon the Introduction of Property. Sempronius therefore, when he took 
his Aſſignment, together with what He could make of it, took it not out 
in his own name only, but in the name of Others to whom it might de- 
ſcend after him. For the fluctuating and ſucceſſive Condition of Mankind 
leads us to conſider no one Man collected in himſelf as a Circle, with his 
Poſſeſſions in the Centre, (though We are taught by melancholy Expe- 
rience, that ſome Men have worked themſelves into a Habit of thinking fo) 
but to contemplate every Individual IO Link of a Chain, that holds up 

| | tt2 9 4 
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Homer 
Iliad. E. 152. 


Thoſe who may have ſome 


ſometimes be the ca 
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a great and a general Syſtem. The Scheme of Providence ad and ea- 


py 


ty points out to Mankind, what might indeed "ave been the ke 


of an nt Solemnity among ther,” 
V quaſi curſores Vitai lampat traant . 


The Common Stock therefore, if this be true, cannot claim the Right 
of Reſumption, but the Property —— becomes the Property 
of ſome Survivor. And it will ficient here to ſay in general, (I ſhall 
confider it more minutely | 05 that i mut conveyed either to 

* mand it by the order of Nature; 
or Thoſe, to whom the laſt Poſſeſſor had a Right t to Conſign it, b No 
Agreement of Mankind. The Wit —.— n a thin Di- 
rection, or any other poſibl vg 

But here i it m this Reverſion into 8 ma 

Aa, e oh thats ts Oh have it ſo, of no. For there — 
be no body to claim, and no body belt che Owner has given. A Man ' 
may have no- Repreſentative, or, in other words, any be the An Min of his 
Family: may leave Goods behind him, and on the one hand, neither any of 
his Houſe to enjoy them, en e other, any Declaration af his Will, in 
reſpect to that Direction He would ar conveyed in. Which being 
the two only Methods Sr ding to my Syſtem, they muſt of ne- 
ceſſity revert to the. ack they e were © origin y taken fromm. 

Now Experience infotms us, that ſuch Caſes may happen ; my Read- 

er perhaps will not be diſpleaſed, if I take this opportunity to lay before 
hw what Concepyions the Ancients formed of them, when they did. 
There is a ſtriking paſſage in Homer of an old Man, who loſt his Sons be- 
tore Tk and had no- body left to inherit his Subſtance. 


By d nerd Zavbov re, Oviora re,; Oaivoroeg vis, 
Af ye, 00 ertipi}o yu Abον e 121 
TI. fs ” riert aNXov ENT KTEATEZTZI AIEZGAL 
Erd oye rg apts, 175 is ook Dupor” 
Ajupore * 2 e ν nul, ; 
Aw”, 772 — — — dame i 1 95) *2 | 
Gitelo. XHPNETAT'AE AIA KTHEIN AATEONTO®. * 
It will be propet here to obſerve, chat this Solitude, with the firſt Ages, 
was looked upon as a' very Calamitous Circumſtance, and one of the worſt 


things, that could befal ther, T0 dye without Repreſentation ; no Re- 


Young Xanthus next, and Thoon 72 his Rage, 

The Foy and Hope — Phacnops” feeble! Age: 

Vaſt was his Wealth, and theſe the only Heir: 

Of all his Labours, and a Life of Cares; 

Cold Death #ertakes them in their blooming Yalrs, 

And leaves their Pather unavaiting Tears: ' © 

To Strangers now, deſcends his heapy; Stare, f 

The Race Forgotten, and the Name no more. Por E. = 
ative 
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live to os their Eyes, or ſupport their Memory; to be cut off dom 
the Land of the Living, as it were, Root and Branch at once, was a very 
afflicting Conſideration, and was therefore improved into a very common, 


and a very awful, Form of Imprecation. OM was fo Tr in 
their Inſcriptions, as 


182 30 iin 13- FIC 
| Wisay1s HOC- SVSTVLERIT VLTIMVS SVORVM MORIATVR. 
Aug under this App chen "0, what a. aſter mult Tiberius have been, 
Who was et ker only by his 1110 i 15 from Gang, off the whole 
Stock of his Relations bef 25 bim J 
Nec abborret à verb: —— le fue. bra 89 | 
quod ſuperſies onmium aof um exſhitiſſer 5, | 1412 | 5 Sueton. Ti- 


The melancholy Situation of the old} Man: in eee, ihe Complain 
al ofthe Pu Pair Abram, before him. * 


d, Lord God, e child 
——— Steward of my Houſe is this Eliextr of Dama ring Tgo 
Aud Abram ſaid, Behold to'me Thou , W and h, one 
: born in my Houfe is wy Heir. 2 Pe 
9 F AG 2 af 


And beboli the word of the Lord came unto him, ſaying, This ſhall nt 
arch i 7 2 


Be thy Heir; but Fa that ts come own 1 Gall 
be thy Heir ©. | 


Now it muſt be olive: that theſe Paſſages of PAY this of the 
| Patriarchal Aera, and that of the Heroic, have an Uſe,” even beyond that 
Purpoſe, for which! produced them. Theſe defolate Heritages, as the Pro- | 
phet calls them 7, are prevented both in the Jewiſh and the Greecian Sy- 7Igiah xL1x. 
ſtem, from falling to the Ground, by a Subſtitution worth our notice, s. 

For it may not be improper to obſerve; that, even in 'very remote 
Antiquity, when Property was young, and an " undivided Community 
almoſt before their Eyes, perhaps in the Memory of ſome among them; 
I fay, that even here Proviſion was made to prevent this unwelcome 
Lapſe, this incommodious Devolution. In the cafe: of Abram, We 
can perceive a kind of Natural or Domeſtic Law prevailing, that for 
want of Heirs to ſucceed into the Inheritance, the Oixoſeveig, the Yernae of 
the Family, ſhould ſuſtain the Houſe of their Maſter, That I think can be 
gathered 4 rom the Turn and Spirit of the Context. And as for the paſſage 
of Homer, We may either conũder Phaenops to have had no Heirs of his 
Body left; ; and then Xywgai will ſignifye, as ſome have apprehended. 
it, his Collateral Relations, * Subſidiaries of a Lineal Deſcent, the Pro 
| pinquitate jundti Or, if We conſider him to dye without Heirs Ce- 
neral, then the ſame Word, as others have alſo expounded it, will ſigni- 
> * choſe Officers in a State or Community, upon whom che Care, and 


per- 


wt Ye g L 6 —— XV. 
g {i 2 


| 
| 
| 
| 
| 
| 
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Comit. Privat. 


VI Var. 8. 


3 v. Var. 24. 


perhaps the Diſtribution, of theſe Hereditates Caducariae, devolved by 
Law and public Conſent. | Rs 15 
But put the caſe, that theſe Eſtates ſhould actually revert into the 
Common Stock, which yet We find Antiquity ſo averſe to. This by no 
means affects the point I was contending for, when I ſet out upon theſe 
Conſiderations. I maintained that the general Senſe of Mankind had wiſe- 


1y concurred in keeping the Goods of the World in a State of Appropria- 


tion, as ſoon as ever that Mode of Enjoyment was eſtabliſhed ; and I am 
little concerned, if now and then a caſe of Neceſſity ſhould turn up, where 
that Scheme would be impracticable. My general Syſtem is not at all af- 
fected by it. | ' | A „ 1 N 

Nam ad ea potius debet' optari Jus, quae et frequenter et facile, quam 


quae perraro, eveniunt *, 


Suppoſe it therefore neceſſary, in theſe rare and extraordinary caſes, 
that None ſhould enjoy, where None can claim: My Hypotheſis ſtill 
continues firm, that thoſe Poſſeſſions would {till have continued appro- 
priated, if any body was left with a Title to. appropriate them. The 
Property therefore of private Men, for want of Heirs, would regu- 
larly ſubſide into that general, Community, from which it was origi- 
nally diſtinguiſhed. It is granted. But becauſe that Community is entirely 
aboliſhed, and removed from all manner of Practice, it cannot revert 
even there, but go back only as far as it can, And that is conſidered thus: 
The Dominium Eminens ſhall be Heir to the Dominium Vulgare; and this 
conſtitutes the Idea of what the Ancient Law knew by the Name of Caduca, 
and the more Modern by that of ESCHEATS. For with Us, the Goods 
of thoſe who have no Heirs to enjoy them, fall either to the Lord of the 
Fee, in right of his Seignory : or to the eech in virtue of its Preroga- 
tive. This was a well known practice with the Romans, whoſe Empe- 
rors had an Officer, exactly like our Eſcheator; who was to have an Eye 
to ſuch Devolutions, and maintain the Intereſt of the Prince in this Right 
of Succeſſion : I find ſome mention of this Affair in Caſſiadorus 2. 


Canonicarios dirigis, poſſeſſores admones, et cum aliis judicibus non 
modica jura partiris : caduca bona non finis eſſe vacantia : ita quod 
uſurpatio potuit invadere, Tu fiſcum noſtrum facis juſtis compendiis 


obtinere. | 
And again, | 


Caduca bona ſiſco noſtro competere legum cauta decreverunt. 
And alſo ſome notice of the Officer in theſe Inſcriptions : 


PRO P E RT Y. 
L. FABIO L. F. ovE 
AVITATO 
PONTIANO 
PROC. PATRI 
MONT 
DOMITIANI AVG, 
| EVOK. AVG. HER 
PROC. CADVC. BIS 
I.. FABIVS-SERENVS 
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1 MANIBYS SACRVM. 
D. LABERI. D. F. SERCGIA 
| LATINI VET. 
PRAEF, FAB RN 
VIX. ANN. LXIIX. 
D. LABERIVS SECVNDVS . 
PROCVR. CADVCORVM 
FRATRI SANCTISSIM. 
POS ”. | 


Theſe Things being premiſed, I come now to conſider more minutely 


4 Fabrett. 
Pag. 197. 


32 Id. pag. 198. 


how Goods and Poſſeſſions are tranſmitted in the common Courſe of the 


World: of which, I obſerved before, there were but two en Ways 
to be imagined. 


The One is called by the Name of LEGAL $VCCESSION, viz, when the | 


Goods, Poſſeſſions, Property, etc. of the Perſon deceaſed, deſcend in the 
Channel of Blood, according to the Order of Proximity, 


The Other is known by that of TESTAMENTARY SVCCESSION | 
where that exact Order does not neceſſarily prevail, but the Eſtate of the 


Deceaſed is tranſmitted according to ſome Rule or Direction, ſome Signi- 
fication of the Will and Pleaſure, which the Deceaſed has thought proper 
to leave behind him. 

Of theſe Two, the LEGAL Succeflian i is the Rule, and the TEST A- 
MENTARY, the Exception. In other Words, Nature, the Voice of 


Mankind, the Order of public Society, and "the Intereſts of private 
Families, direct the Former, as a Matter of Natural Law: the Other 


depends upon the arbitrary Will of Man, and is merely the Reſult of Po- 
ſitive Law or Inſtitution, So much ſo, that even the Succeſſion by Proxi- 


mity 


"a PROPERTY, 


mity o of Blood depends, in ſome meaſure, upon the Human Aa; that it 

can be deemed the Law of Nature Hypothetical only; for Property, of 

Which it is grounded, is, in the gyſtem af the Abſolute lay of Nature, a 

Thing not underſtood. | 

This Poſition being, in ſome degree, the Balis and main Principle of x” 

Hereditary Succeſſions, it may deſerve a, little farther re 

It is plain, that che Romans conſidered the Matter in this Light, whe 

* Above, pag. they called „the Heirs of a Man's Body, emphatically, Sui Heredes, | 
ER natural Heirs; eſteemed them, even in the Father's Life-time, a kind of 
Partners, or Com- Domini; and theit uc a kind of s 


only: 


„ e 1.9 


In furs —_ * — — aharat — — Domini eo. ner 


Perducere, ut nulla videatur bereditas faaſſe, quaſi olim. hi Domini 


eſſent, gui etiam vivo patre quodammodo Domini exiſtimantur. | 5 


Ttaque poſt mortem patris, non hereditatem percipere uidentur, 
ed magis liberam bonorum adminiftrationem 2 x ex 
 3D.28.2.11. 5 cCauſa, licet non font. heredes inſtituti, Domini ſunt 3, . 

Sui quidem Heredes 'ideo \appellantur, gui domeſtici aden fant, er 
vivo puogue patre quodammodo Domini exifimantur.” Vndb etiam, 


fiquis inteſtatus mori tur, prima cauſa eft in ſucceſſione liberorum. Ne. 
25 ceœſſarii vero ide dreuntur, quia ommino five velint, Soy mit, tam 
*J.2.29.2. 25 Inteftato, quam ex Teftamento beredes fiunt . 


Again. The Senſe of that People is diſcovered by the many Laws, 
Puria, Voconia, Fulcimia, enacted to reſtrain immoderate Bequeſts, which 
after the Introduction of Wills, were found to prejudice the Heir at Law. 
Theſe were ſo many Comments upon the XII. Tables, which ſpoke a ge- 
neral Language, | 

rf is E LEGASSIT SVAE REI 1TA IVS EST0. 


They were to correct the Errors of ſuch, as thought their Power unli- 
mited, and to acquaint them, that there was an Heir in the Eſtate, 
by the Ordination of Nature, who. had a Right in it not to be ne- 
glecded. The Lex Furia was a Plebiſcitum, poſſibly A. V. C. - 570. enacting 
that no Deviſor ſhould bequeath away from his Heir at Law ſupra mille 

Aſes: and a Penalty lay upon the Legatee for receiving it. The Lex Voco- 

nia, A. V. C. 584. — Law was eluded, enacted, that no Le- 

gatee ſhould receive more than the Heir. The Lex Falcidia, under Au- 

guſius, which appears to have obviated all the Difficulties that the other 

lay open to, and ſufficiently to have anſwered the Purpoſes of its Author 

5 XLV111.33- (as We may learn from a Paſſage in Dion Caſſius5) ſecured to the Heir a 
Fourth of the Eſtate, by reſtraining the Teſtator from bequeathing i in Lega- 


J. 2. 22. pr. cies ultra Dodrantem. See this Matter ſtated and diſcuſſed in ns par and 


| 7 LeR. Jur. eli 7 
Civ. II. 17 — Wi 8 5 


31. Moreover: the Condition of che Heir by Blood is much more valuable, 
and, what I have to maintain, prior in * and in Order, chan th Con- 


dition 


e 0 
' PROPERTY. 


dition of the Heir by Teſtament, from this Conſideration, vis...'That if a 
Man leaves his Eſtate by Will, where it would have deſcended by Law 
and the courſe of Nature, That Heir ſeems to be in, by two Rights, but 
He ſhall act or hold by one only, ui. the Latter. S 
| To proceed: The Qyerela Teftamenti inaſſicigi, of a Will made con- 
tra Pietatem et Natural Officium, with the Romans, is a farther Proof. 
This was a Proceſs at Law to ſet aſide ſome unnatural and unreaſona- 
ble Diſpoſitions of a Teſtator. For the Indulgence of a Will (L call it ſo 
| now, I will prove it ſo prefently) was not unlimited, nor left at large to 
. riot againſt all Senſe of Blood, and the Reſtraints of natural Affe- 
Aion. The Romans therefore required not only ſome Foundation for 
' Diſheriſon, ſome reaſonable cauſe, before they would ſuffer it to take 
place: but moreover would give the preference to a Will defective in 
point of Form, where the Heir by was called to the Succeſſion, 
over another more regular in Form, and more recent in Time, which 
tranſmitted the Eſtate to a Stranger. RET it 
There — COR raiſes — — the Heir 
Blood, very high ʒ and that is this. He is of Neceſſity, the Other only 
— ev and accidental. Mankind could not go on without the One, 
— might without the Other. Or take it thus: When the World ſeemed 
to agree, that Eſtates ſnould not revert again into Common, there was a 
Neceſſity in that Community (whether Family or City), that theſe 
ſhould deſcend in ſome Order, and Method; and ſor the peace of that 
Community it was proper, that ſuch Order ar Method ſhould be perpe-- 
tual. What That ſhould be, was not hard to diſcover: For Providence 
foreſeeing, that Man would ſettle in this Situation, and act under this 
Diſtribution, implanted a Tenderneſs in almoſt every Man's Conſtitution; 
and taught him, that Thoſe to whom He gave Birth, had a faic Title to 
his Means of Support. e | | 
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Now Nature has hot only given theſe quick Senſations for the intereſt fe. 109. | fi 
of Thoſe who are ſo near us, but has proportioned her Touches in regard | a 
to Thoſe who ſtand at a greater diſtance. i Mankind therefore in general put b 
themſelves upon this Scent, when they directed the Laws of Succeſſion. 


— 


_—_— 


Quibus autem liberorum eft in aedibus + 
Dulcis propage,(eos video cura 
Aaceratos per omne tempus : 
 Primum quidem ut bene educent, 9 | Sh 
Deinde quo pacto rem familiarem liberis re linguent. TN 


U u o | | They 
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They made this the Rule, not only before Teſtaments were in uſe, but 
10 this Principle they bad again recourſe,” when laſt Wills or Teſta- 
| meiits Were either Genledd as the) were not allowed in all caſes; or neg- 
lected to be made uſe of, as the Nature of them was not Preceptive, but 
Permiſſive. So that the One is heceffary, and: the Order of Providence: 
= Other only an Act of Human Ne 9 18 Proviſion, 


not allowed in all Caſes, or-all e ormer might have been 
5 1 and adequate if Wills had never 
1 introduced: and it "mul | wp the Khe 8 10 0 adjuſt Succeſſions 


E when the Other either can not, or, ha mr NY 
\ In this Caſe therefore;” vi in default of a laſt Witt of Teſtament, or where 
that laſt Will and Teſtament ſhalf have ne legal Effect, the Law, as IJ ob- 
ſerved, has recourſe to the Order of Nature, which is called — ab P- 
" Zeftato. Now This, as it hav eee of Subſidiary Meaſure, ; thay, | 
in the eſtimation of vulgar Philoſophy, feen Ver a” de L 
deration; and indeed other Philoſophers, beſides the be Co. 
tributed to propagate the Miſtake, by conſidering Me Doings of Tnhe- 
ritances, primarily and principally engaged in the View of laſt Wills and 
Teſtaments: and a ſubordinate Concern'only, ſhewn for that Direction 
which ſeems to come in aid of the other, vf. the Jus Sucrrdendt 26 Br 
teſtato. The Emperor himſeif ſeetns to have confidered t fo. For in his 
Second Book He treats of Teſtaments, and in his Third he comes to ſpeak 
of Inteſtacĩes. Man. Lawyers have treated it in the ame Light, _ 
it might probably in — — to vulgar Capacities, and to 
r Gen they gave their Reflections this Order and — ition. 
Be it alſo obſerved, that Rule and Exception ate nece farily circum- 
Aanced 3 in this manner: viz; The Rule is prior in its own nature, and 
Exception is what may come after, or not, accidentally. So that the Rule 
is in a manner ſuſpended, when the — takes place; and a- 
gain revived, whenever that — 5 may happen to be removed. My 
Reader will apply this to the caſe before us, and judge whether I am 
maintaining a reaſonable Hypotheſis, or Thoſe, w maintain the 
contra | 
The Ancients alſo, who: looked into the Syſtem of Nature, five the 
Right of Succeſſion in the Light I am endeavouring to recommend. 


*.. de Legs. The Goods of a Man were conſidered by Platon, not as his own, but of 


the Family He belonged to; which was Ts Roman Doctrine of Suitas : 
and till the the time of Solon, No body in that State, was eres, tango: ond to 
make a Will, or diſpoſe of his Goods at Pleaſure : 
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Jam probatur Lex ejus Te flamentaria. Etenim antea non erat jus teſtamentum condendi, 
1 familiae defuncti . et hereditas relinguendae erant. Lc liberum fecit, non exſtanti- 
bus 
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We. find the „ of i this TL fe was papa by 5 
ae in many other Paſſages of the Greek. Werl r e 770 4 Steph. 8. 
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that for Want of Heirs Male, He ſeſt it without any Reſtriction . tlo- 
ever. There remains enough in the Greek Authors! to Mews that He inſiſt⸗ 
ed upon many Requiſites, which ſhould: go towards ſupporting the Vali- 
dity ufo Will. 1 need not mention, what is ſo. very obvious, the Suffi- 
ciency. of Judgm nent in the Teſtator, that Circumſtance. Sauce Mentis, 
the Uſe of Resten, without which all Human- Acts muſt of neceſſity 
be defeated of their Power and Obligation. But 1 mention this the rather, 
becauſe in the. Notices left us of the Greecian Forms of Begueathing, it is 


entertaining —_— to. pion how, I Fer eee with _ , 


Ours: 
5 A jury 1 0 lag ths Wy Tis iger mo fer dam | x 
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On a Marble Tablet, now at. Venice, there is a Rect of 4. Greek pos 346. Ea gd. 
Will, in n eight Columns e ſets out thus, & T1257 15 * 
2 35 18311 VII“ $5 > J uter. : 
e : | — — neren een cexvi ſeq. 
bus Bleris, cui u wiſe tt ua FEW aababag piaguitati, et gratiam practulit ne- Maffei Mu- 
ceſſitati; pecuniamque ale in poteflate habentium re * pr foum Veron. 


* Nam cum legem Solo tulerit, licere, cui logivimi fihii non font; quem libitum fit beredem in- VV. * 
HSlituere, non ut genere proximes jure propinguitatis frandaret, ſed, ur, milizate in medium pro- | 


poſita, efficeret, ut homines inter ſe certarent beneficiis ——— 


+ tamen Lex non  ſolum, lust teſtetur ſolum, Jaber teflamenta 70 © rata, verun N 
3 3 ſit mentis. | 
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This laſt Part bas Hors! eviſundadtnod ty; ume, und miſtranſlated. Vtinam 
mihi liceat ſaluae ſanaeque de! bonts mtisi dfponere. Abſutd l to wiſh in- this 
Line, what was laid dawn fat a Fact in the ſoregoing. dan took it 
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| The Whole:i is afomice Cucjalitys and of — the Remains 1 ever met 
with of this kind, = ntributes moſt to the K « pf the vid. Pratice,. 
in the Article of Tefamenti-feftie. - And upon this Occaſion, let me 
ſuggeſt to my Readet an Achount of what, 5 — are left, us of 
this Sort. In Diegenes ertius We meet with the Wills of ſeyeral of 
thoſe Philoſ@phets, Wheſe Lives He is recording. as of Plato, Lyco, Ari - 
e Stephan a. Totle, Their Hus, Hpicurus. There is a Copy of a Greck Will pro- 
Na — oh duced alſo by Denglbenes 10 from which, and from another Paſſage, of 
Benen. the ſame Author, it appears, that the Athenians had a very ſingular Pra 
8 Ho *. tice. of bequeathing their, Relidis to their particular Acquaintance. The 
Dowagers of Great Britain, I dare ſay, think it more reaſonable to chuſe 
for themſelves. There are ſeveral Forms of old Wills alſo to be met with 
in the Books of Inſetiptions, as Gruter and Fabretti.. And the Writers 4e 
Re Diplomatica, Thoſe that deal in Chartularies, Records, and the Monu-. 
ments of the lower Ages, will furniſh} many more. Above, all We find 
this Point conſidered in a great Extent by Barn. Briſſonius, in the Seventh 
Book of his Work De Formulis, So neceſſary a Writer to accompany the 
Study of Civil Law, not only in this Article, but in all, is ſcarce to be 
found among the Many, that have contributed their Alniſtance towards 
forwarding chis uſeful Part of Lear ang. 
Baut to recover the Argument I was engaged ig in. We. 3 chat the 
Rule of Nature calls to the Succeſſion, ſuch as ſeem, by their Propinquity 
and the Union of Blood to have a juſt Demand to it: We obſerved like- 
wiſe, that by what We can gather from the Greek Writers, Things conti- 
N in this Poſture, till — Legiſlation of Solon. How it ſtood with the 
Romans, I find a great Subject of Diſpute: Whether the Right of maki ng 
a Will was antecedent to the Laws of the XII Tables, or firſt to be e 
- there? 


N 
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there? Whether the Decemviri, in their Conſtitution (if eit Conſtitution 

ſhould be allowed to be the Original of this Power) copied the Principles 
of Athens, or of Sparta? Wich many more derupulous Queſtions which | 
Sf attend a Caſe of ſo remote Antiq aan 
| . —_ he Wii minute and 211 1 5 Examination 5 "theſe Dith 
culties. For iters e XI es are not op any, but, 
ſome of them, very ſu e NE, the Wa Rb: their Enga Y 57 ſeems 
to recommend touhiny a clear Diſqquiſition of a Queſtion, —1 ſtands fo full 
before them. For it catmot be denied that We find; I had almoſt ſaid 
frequent, Mention of Wills and Teſtaments in the Roman Hiſtory;- ante- 
cedent to the Legiſlation of the Decemviri, if the Hiſtory of that Period 
can be depended upon. For my on part, Iam. often:tempted-to'look upon 
the Seven Kings of Nome, as I do upon the Sen Champions of Chriſtendom. 

I may obſer ve at leaſt, that the Diſpoſition of Law in the X11, Tables, upon 
the Article of $VCCESS ION 85 6 does not ſeem, to flow from the Athenian Man- 
ner, for indeed it is founded in a great Degree, upon a direct Contradiction to 
it. To inſtance in a Caſe, which is not i Succeſſion itſelf, but bears 


the neareſt Relation to it: In the Greek Law, Solon did not care to truſt 
the Guardianſhip of Orphans wich the neut Relation, upon a Principle of 


Jealouſy, vix. becauſe They were the next in Succeſſion; and therefore 


He threw it upon the Magiſtracy to make-the-Appolntment, On the con- 
trary, in the Roman Law, the next Relation was called to this Office, 


merely becauſe He ua the next in Succefſion; ar ud guet Excrum Hardi. 
tatis per uenirr poreral, ad eoftlem pertineret Onus Türklas. What could be 
ſo oppoſite? Other Lawygivers in the mean time (to make an Obiter Ob. 
ſervation) directed the Guardianſhip of the Eſfate, to the Relations on the 
Father's Side, Who were, as I may ſay, in the Entail, and conſequentiy, 
would adminiſter it watchfully and diſcreetly :/ but directed the Guardian- 
ſhip of the Peron, to the Relations on the Mother's Side, who would pro- 


bably be more tender of the Orphan, as they had no Inteteſt in the Sue- 


ceſſion. This was a Caution, vhich betrayed ſome little Diſtruſt of Human 


5 


Nature. Perhaps the Inſinuation of Plato betrayed ſomewhat more. He » x1. de Leg. 


recommended the two next Relations on either ſide, and ſet over them a 
Fifth, an indifferent Perſon, a Friend to the Deceaſed, -who/ ſhould be a 
Check to both Parties, and, as Occafion called' . it, 1 11 
between them. fi 1 f 35 1001110159 Iv: 1 18 if 74! 

But whoever ſtruck out the Thought of T. Wee we the Right of: 
' Diſpoſition in the Perſon poſſeſſing, which made his Will to ſtand in the 


Er ff. 5. | 


place of Law, for ſo the Romans always confidered it; 3 it is a meaſure,” ? Above pag. 


which has prevailed | in almoſt all States univerſally, and has opened a great . 


Scene in all Syſtems of Law, by ſettling the Nature, Rules, Circum- 
ſtances,” Solemmities, and Obligations of thoſe Acts; by deſcribing, who 
has 2 Right to make them, and who e Arn to be ann dy them; 
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though in ſome reſpefts_ confined, had 4 allowed 
= in other- Candi both before and after : and the Rules of Ned | 


Above pag. 
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by ſettling their Form, by adjuſting, their Limits, and pre cribin hk ue 
ceſſary Conditions for their Sufficieney; a8 well in regard to 5 
ſtance and Capacity of thoſe that make them, as the 'umber and Quality 
of thoſe that atteſt them, But Theſe, and many ather; [Conſiderations at 
tending the Rules of Laſt Wills and Teſtaments. aboantly | confirm, the 
Hypotheſis J am concerned in, Which Was to ſhew the Subordipation 6 
this Diſpoſition of Law, to that Succeſſion Which on ph from Blood; 
and to teſtifye, as well as e Bhs 1 10 Which is nece ry, in 
ſobſtituting the Diſtribution of Hu Wh. 1 ma) call the Di- 
ſtribution of Nature. For indeed it 185 oInt with all Civil 
States, and it has conſidetably 


— rd againſt the Frailties of Mai 255 eſe D ſtiogs 

of private udgment by RR 3p 7 58 Is 

e 2555 of Rome cee this 1 85 ence © with an an un- 
common Satisfaction, It was er Domeſtic 


Empire, which made, or left, every PL) 4 5255 roy © 2585 and . 
Family almoſt a diſtin Juriſdiction, s Right therefore of Diſpoling,. 
freer Scope, than was 


mentary Succeſſion are not only more widely extended, but Fi. wiſely 
e in the Books of Roman Lay, chaf in che MY. of * other 
e beſides. © 41 . 
11 from this edominant Article in the Juriſpruden Ramana, that 
Many who have been bred up in it, have given the Jus Tefamentarium 
an unwarrantable Precedence. And moreover the general Conſent of 
Mankind in embracing this Method of conveying their Subſtance, in- 
clined ſome Roman Lawyers, and ſome Civilians after them, to conſider the 
Teflamenti: factio, as a . of the Fu Gentium. I have in a for- 
mer part of this Treatiſe}, a very eaſy Miſtake, which 
was confounding the Fniocclality of a Practice, with the Notions. of its 
Natural Obligation. I. obſerved that Some things might be Natural, which. 
yet had not an univerſal Influence : and Others again might prevail with 


12 


the general Senſe of Mankind. which yet in their own pature-mighs, be 


arbitrary and accidental. 

This aan lar, I dee, has beenaStumbling-Block to Manythat maintain 
the contrary Hypothefis to mine; to Such, who aſſert that the Teſtamentary 
Succeſſion is grounded in Natural Law, and, what is called the Legal One, 
is only Szcceffio ex Teftamento pracfumpto. Who was that ABLE INSTRU- 
rok, they afk, that ſet all the World upon the Work, and connected 
together Ages and Countries in the general Principle Tz Ramenti condendi? To 
whom I would reply, it was the ſame able Vuſtructor, that taught Man- 
kind the expediency of a publie Standard for the eaſe of Trade; and ſpread 
over the Earth, wherever thoſe Minerals were to be had, the uſe of Silver 
and Gold for chat purpoſe. Muſt the Application of Silver and Gold there- 


fore 


EAQPERTY, | 


fore to the Value of Goods, be fetched from the fundamental and deep 
ſearches-of Natural Law? Or ſhall I'not rather keep, clear of ſo glaring 
an Abſurdity, by. Ponting Wael Wh, this Perſwaſion? uig. That 


ſome Human Inſtitutions have been ſo ſucceſsfull, have been ſo reaſonable 


- 
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when introduced, that Realon itſelf alone appeared to introduce them. And 


ſo it might indeed; it might ſuggeſt them to One or more poſitive Law- 
givers; And the Proof of their general Expediency would recommend the 
pra ice to Ma II IL IIe Oi 4 4% | . | , 


3 | 


LIRA 3rd df 42 3,4 


L f 
e boominoy3T ageins tt; ovliiig7 © D96 
| But even this Uniyerlality is receht in point of Time. I mean fo recent, 


chat there has no Be when Wills were not known, and yet Suc- 
ceflians maintained. The Simplicity of the firſt, Ages knew; them not: 


We have ſeen That in ſome; meaſure illuſtrated. from the 705 Hiſtory 


of Greece and Rome, (To, ſpate, the Roman,) among the Greek Wri- 


* 


F S134 4444 Z ale BLd3 EL] 190 1. 0 af { 11 7 : 
ters there are Authors of whoſe Genuineneſs I Have no doubt, and of 


whoſe Judgment I have no Queſtion ; who knew the Conſtitution of 
their Country, as well as any, and were at no great diſtance of Time from 
that great Man that pl; . of whom, 2 us himſelf what 
that Period was ) 1 fay, theſe Writers conſtantly ſpeak, o 
Law, the Tus ene, as ThaKe would do, who entertained no 
its Recency, And it is not reconcileable to comma Senſe, that 

this Gag Thould daily and publiay pronounce thus of a Þ 

yet was known to all the Nations round them, and to all the Ages before 
them. Indeed the farther back We go into Antiquity, the more Weare con- 


fthis Article in their * Demoth, 


e. pag. 


riters of 201. T. 11. 


of-a, Practice, which Edit. Cant. 


$ | as Thoſe would do, who enter talr ed no 75 of . THga- 


firmed in this Opinion, Tarftus, in his account al the abcient, Germans „f 40. 


writes thus: . LD D 1oh9593J aidantn 
Heredes Succefſoreſque ſui cuigue liberi, et nullum Teſtamentum. 


But it may ſeem odd to ſome; if what T have been faying ſhould gain 
any Credit, why that Succeſſion which We give to the Principles of Na- 
ture, ſhould be called the 1E GAL Succeffion ; which ſeems a much more 
proper expreſſion for that which 1 contend to be der ed from Civil Inſti- 
tution. It is called 7 no doubt, and the Heir Who comes in by Proxi- 
mity, is called alſo the Heif at Law, ic. ex priart et. potiore Jure; and 
ſtands to diſtinguiſh" between the Law of Nature and the Will of Man. 
The Other may not unfitly or improperly be called a Legal Succeffion alſo : 
for That is confirmed by another Law, the Law of the State: which brings 


ny 


me to conclude this Diſpute with that very pertinent Law of Npian - . go. 16. 


Ef 


Lege obvenire, bereditatem non imp N dixerit et eam, quae ex 
reſtamento defertur :. quia Lege 11 Tabularum Teſtamentariae He- 

© <5 redatares. conf mantir,.:- beer 501-0; 6: \ Feit als 
To leave this Argument therefore: when the Romans had a Li- 
berty granted them to diſpoſe of their Effects by Will, the Conveniency 
of it was approved by Many, and the Aut bority of it was held ſacred by 
All. The Conveniency which I was mentioning, brings to my mind a re- 


markable 


130. 
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dies 260. 1 paſſage of Plutarch in the Life of Cato the Cenſor*, which has 
Ed. Bryan. not been underſtood by any of the Tranſlators chat I have met with: 


Merge hb by auro; & Tori TW. Bey reis MET GLLENEIOG » al- 2 em 
| 755 vu gebe, Voor möge or ET'Ep%y 0, Thebes, 0 ons du ard, 
d weg Tyv de reirw, or flu pipes AAIA@ETOE | U wa 


In Engliſh thus: 


He never repented but of three things — the | hols 4 of 4 
Tie. One of which was, that He had truſted his Wife with a 4 
cret: The Second, that He had once gone by Water, when He might 
- as well have gone by Land: The Third and laſt was, that He bad 

- paſſed over one day, without having a Will'by him, | 


What a ſorry Sight, to find . Tranſlation ſobjoyned to. this 
Text in an Edition ſet out by Scholars! 


7 ertium, quod unum diem per incuriam inanem n efluere pateretur. 


A Word or two of their Awfulneſs and Authority. 

Habeat unuſquiſque licentiam ſan#tiffimo Catholics venerabilique Con- 

cilio decedens eee quod optaverit relinguere, et non nt cofſa j Ju- 

dicia ejus. Nibil enim 25 quod magis bominibus debeatur, quam ut 

: ſupremae Voluntatis, poſtquam jam aliud velle non foſſunt, lber r fit 
®C.r.2.1. ſtylus, et licitum, non redit, arbitrium?®. _ 


My Reader will ſee more Reaſons than One wh I choſe to add the 
following Law particularly: | 


Omnia quaecunque ex hodierna die Teftator diſpoſuerit de takes, foe 
Vir, fue Mulier confiſtat, haec valeant. Diſponat itaque unuſquiſ- 

| gue ſuper ſuis, ut dignum eſt; et fit Lex ejus Voluntas. Sicut ef 
antiquiſſima nobis Lex, et prima pene Reip. Romanorum diſponens, 
ait (dicimus autem duodecim tabularum) ſecundum antiquam et pa- 
triam linguam ita dicens: Vti legaſfit quiſque de ſua re, ita jus efto, 
nullo valente citra illius voluntatem, nec ft ſacram impetret for- 
mam, nec ml le aliud _— * aliter diſponere i in rebus 


Nov. 22. 2. alienis. 
oy The Regard which the —_— — the Sanction of a Will, and 
the Horror they had of defeating laſt Law of private Men (for, as 


. Philip. Tully writes, In publicis nibil #7 = gravius ; in privatis firmiſimum eſt 
3 i eflamentum) i is very viſible from a number of little Stories in a Chapter 
3 of Valerius Maximus and many other paſſages of Antiquity. I have 
vr varis ſome Obſervations to make upon one branch of this Regard, and that is, 
more omar _ PRESERVATION of them: I mean both before their Publication, and 
after, 
We ſee from Diogenes Laertius, that The opbraſtus lodged ſeveral Copies 
of his Will with his Friends, all of them led with his own Seal, Ne 
a 


a _PROTERTY: | 
all of them atteſted by ſeveral Witneſſes. The Romans: added another 
way beſides.” It was the Cuſtom of that People, as indeed it had been of 
ſome before them, to lodge Things of the greateſt Value and Conſequence - 
in their Temples, where the Religion of 5 Place would regularly pro- 

tect them from Violence: as their Money particularly, their Records, Trufts, 
Depaſites, Sequeſtrations, their Laws, Leagues, Treaties, Standard Weights | | 
and Meaſures etc*, but more eſpecially their Will.. Of which take the Above pag. 
following Inſtances. © - + Wo | TY 
Fulius lodged: his with the Veſtals: _ -. 


” - 
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Poſtulante L. Piſone focero, teftamentum 95 * "I : recitaturgque 
in Antonii domo, quod Idibus Septembribus proximis in Lavicano | 
Juo fecerat, demandaveratgque V irgini Veſtali Maximae 5. = * Sueton, Jul. 


| | | 5. 83. 
And ſo did his Succeſſor after him: 


Teſtamentum L. Planco, C. Silio Caf. III. Nonas Aprilis, ante an- 
num et quatuor menſes quam decederet, fattum ab eo, ac duobus 
Codicibus, partim ipfius, partim libertorum Polybis et Hilarionis, 

nanu ſcriptum, depolitumgue apud ſe Virgines Veſtales — protule- : 
r | | 3 — 8 
Tag Alabias abrũ ¶Augiſti] d Apeoog ex Twy d i run Ty; Eg lag 
bEpELy, ac Tapereeuvro, ei p eig =; ous ge0v come, x rag 2 | 
dg ol df fu ape: t f, x5 aveliuclyroy i H TH 
7. | * +0 | 7 Zonaras x. 
Annal. 38. 


Nibil primo Senatus die agi paſſus, nifs de ſupremis Auguſti. Cujus Te- 
amentum inlatum per Virgines Veſtae Tiberium et Liviam beredes 
So of many more: | 


In Teftamento Ptolemaei patris heredes erant ſcripti ex duobus filiis 
major; et ex duabus ea quae aetate antecedebat. Haec uti fierent, 
per omnes Deos, perque foedera, quae Romae feciſſet, eodem teſta. 
mento Ptolemaeus P. R. obteſtabatur. Tabulae Teftamenti unae per | 
legatos ejus Romam erant adlatae, ut in aerario ponerentur (bae, 
quum propter publicas occupationes poni non potuiſſent, apud Pom- 
 peium ſunt depoſitae) alterae, eodem exemplo relictae atque objignatae 
 Alexanadriae proferebantur 9. „ 


5 Tacit. I. 
Annal. 8. 


9 en W 
B. Civ. 108. 


* 


„— 


be Teflamentum egjus Druſus a Virginibus Veflalibus quibus commiſſum erat, acceptum ad Se- 
| 2 detulit : of ubi ſigilla ab iis qui obſignaverant erant inſpecta, recitatum e audiente 
mz | | 


| p 2 - 5 And 


$30 


* Plutarch. in 


Anton. pag. 
224. T. v. 


2 D. Lib. 
XXX1. Lex 


LXXVII F. 26. 


D. 10. 2. 4.3. | 
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bh. Hiſtory 3 is ad 4 bis Wi 17 with the, 7 2 
Virgins, Upon- hae ee ,the, 1755 5 


intelligence where it vas lad n nds far it 
paſitaries return anſwer, that 1 be in + hy 4 oy of Truſt, 
4e give it ups But if He would.come 1 ES Td demand it, 
They were not Hrong enough to oppoſe in. 7 Religieuſes bauing thus 
quieted their Conſcience, the Emperor g e of. what be; want- 
ed; and marking the exceptionable 255 aid them before the Se- 
nate. This was thought 4 Seandalous meaſure in Auguſtus, to ar- 
raign, as it were, a reg wv SUN Y. pay e. 5 
ſays my Author Ken what fr Was Gr A ax after his 
eee. en 


eee nee ediflolens- dee, f Ae in" Ad acra 

verbis fideicommityh non 4 —— depoſuit, et literas tales ad aedi- 
tuum miſit: Inſtrumentum Voluntatis meae pot „ mortem meam Allie 
meo tradi. wolo*,., od 20150014 


Sed et tabulas Teftamenti Aber aut e eum, qui ex majoxe parte 
beres eſt, jubere manere, aut in Aede deponi. Nam et Labro ſcribit, 
vendita hereditate tabulas teſtamenti deſcriptas deponi oportere ; be- 

redem enim exemplum debere dare, tabulgs' vero authenticas ipſum 
retinere, aut in Aede deponere 3. 


 Proinde et 1 cuftodiam Tabularum Aedituus we 12 2 8 ſeepit, 45 
cendum eft. teneri eum Interdicto .. | 


De Tabults proferendis Interdictum commpetere 1 non oportet, fi hereditatis 
controverſia ex bis, pendet, aut fi ad publicam gquagſtionem pertiner. 
Laue in Aede Sacra interim deponendae M aut apud v, 


idoncum 5. 


But there was ſomething like this/at Athens: : 


Kara Tade if. Ta THzuTY Tavra Apuroudxes nee Barbe, x 
T pcoxgare: Anpryrois orahi, KATA THN EN T. MH TP, l | 
ANAFEFPAMMENHN EKATEPQ, AOLZIN *. 6. | 


& * "> 4 4 ATT * 1 n " * . 


ex tribu Potamenſi, juxta formam onationis in acde _— Deum conſetiptae. 


* Tuxta haec lego omnia mea A, — Phileraths ex ribs Batenſi et Ti meer at; 7 


4. 
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I rwight add, and the occaſion tempts me, ſome Obſervatiats te be 


which may not relate immediately to the Cuſtody; and Pre- 


toregoing, 
ſervation of Wills in places of Security, but, what is of no little Conſide- 


ration, and of ſome Connection, to their due Execution. Nothing is ſo 
certain in the Roman Eſtabliſhment, as the Right, which the PONTIFI- 
CIAL College had in many points of Juriſdiction, and to this Enquiry 
I have aſſigned one whole hols” Chapter of this Treatiſe 7.” Of theſe ſeveral 
are, what with us would be called of an Eccleſiaſtical nature, as that Se- 

Rion" abundantly ſhews: It was not the moſt inconſiderable of theſe 
Powers, that They had a right of enforcing the Execution of ſuch Wills, 


as contained an or eſts ag Cay as, or to Pu s of a 
Hy Coe y Lr o Bequeſts ag pras Cuuſ rpoſe 


Si defuntto monumentum, condi rionis Vente ratia, bonae-fidei poſ- 


er Fecerit, poteſt dici, quia vvlimtas defuncti in boc ſervanda 


Above gl | 
72. 1 9 


„ utique fi probabilem modum faciendi nonumenti . vel 


| * Quantum reftator gjuſſerit, non excedat, eum, cui aufertur hereditas 


_ - smpenſas dali exceptione aut retenturum, aut aBione negotiorum geſto- 


rum repetiturum, veluti hereditario negotis geſto. Quamvis enim 

.. - firifo jure, nulla teneantur attione heredes. as manumentum facien- 

d4um, tamen Principal; vel Pontificali en eee, ad 
objequium ſupremae voluntati sz. 


I will not ſay, that, when the W bern Chriſtian , They gave 
this Power to their Biſhops, upon the fame principles, that the ancient 
Romans gave it their Pontiſces (and yet it looks ſome what like it 5), nor 
will Laffirm, that this was the Original of our Eccleſiaſtical Juriſdiction 
in Probates and Adminiſtrations, I refer my Reader for farther fatis- 
faction upon this laſt Head, to what has —. wrote profeſſedly upon 
that Subject by Spelman and Seiden. To which He may add the Senti- 
ments of the two great Writers upon the Provincial and — wo Conſti- 
tutions: or perhaps may ſee them all comprized in Swinburn 3. 


- 5.3. 50. 1. 


C. 1.3. 28.1. 


De Teſtam. 
c. Item quia. 
verb. Inſinua - 


tionem. 


Having cleared my way . far, and examined into ſome general * Conſtie. 
principles concerning theſe Succeflions, J ſhall add a word or two upon Ochobon. 


the diſtin& and ſeparate Rules of each of them; the. Succeſſia ex Teſta- 
mento, and the Succeſſio ab N A 


Et 
TESTAMENTVM (or LAST WILL) is a defined by Madel. 
Voluntatis naſtrae Jufta Sententia de eo _ 70 poſt mortem fuam fiert 


velit. 


One great and principal uſe of a good Definition i this, that it may be 
conſidered as a whole Doctrine in Epitome : And thus, I am perſwad- 
ed, all the neceſſary Knowledge upon the Subject of T, eftamenti-fatiio 
would turn up, by carefully ſurveying the Terms contained in the De- 
finition before us. | 

XxX2 : The 


tit. 14. De 
Execut. Te- 
ſtament. | 


3 Part VI. f. 
XI. 


*D. 28. 1. 1. 
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The. Oenus is SENTENTIA; By this We are to underſtand,” that a 


laſt Will and Teſtament is not, and can not be, underſtood of every abor- 


tive Wiſn, or imperfe&t Thought: but that it is a ſerious and deliberate 
Act, partaking ſomewhat of that Judicial Proceeding,” from whence the 
Metaphor is borrowed : A Decree or Determination, built upon Reaſon, 


Judgment, and Examination; which is to operate as Law with thoſe who are 
concerned, and act under it, almoſt in the ſame manner; as Res Fudicatu, or 


Reports, are a Rule of Law with a Stete br People under that Joriſdiction. 


4- 


There is a Paſſage in Seneca ; which ſhews the Impottanoe de and Sole- 
mnity of this Eroceedure, and ſuppo tts. ny Obſervation n 
is; . UNC Atl} 12 5 32 4 M13 VGa#1&48934), D000 I Ls (1 5 

Quid cum ipſe vitae in fine conſtitimus, cum Teſtamentum ordinamis, 

| ; - . FILL . 0 > $5 J | je 2b? <9 , «723 IE ike 
non beneficia nobis nibil, profutura dividimus : Fon temporis 


conſumitur, quam dis ſecreto agitur, , quantum et quibus dms? 
Quid enim intereſt, quivus demus, a nullo recepturi Aqui nunquam 
diltgentius damus, nunquam magis judicia noftra torquemus, quam 
ubi remotis utilitatibus, ſolum ante oculos honeflum” ſtetit: tamdiu 
officiorum mali judices, quamdiu illa depravat ſpes ac metus, ac in- 
ertiſſimum vitium voluptas. Vbi Mors intercluſit omnia, et ad feren- 
dam ſententiam incorruptum judicem miſit, quaerimus di gui ſimos, 
quibua noffra tradomis : nec quidquam cura Jentfiore componimus, 
quam quod ad nos non pertinet, © 


That I may carry on my Alluſion, let it be obſerved moreover, that this 
Sentence is not definittue, till the Death of the Teſtator. For till that time 
it is revocable at the Pi and diſcretion of the Party bimſelf (as the 
Terms Sententia Voluntatis import), and by ſome has been therefore com- 

ed to the Interlocutory Sentence of a Judge, which is ambalatory, and 
may be corrected any time before the Concluſion of the general Proceſs. 

If Reaſon and judgment have ſo great a Share in this Act, it will fol- 
low of neceffity, That Children, Ideots, Lunatics, erc. are juſtly excluded 


z 


by general Conſent: That the Profeffion of this Power of Judgment fre- 


quently makes a ſolemn part of the Contents at ſetting off, as We have 
ſeen very lately: That the Want of it is a very frequent Plea in Courts 
of Judicature, to invalidate the Force and Efficacy of ſuch Deſignations : 
And laſtly, That it is very agreeable to Reaſon and good Policy, when We 
find every Community and well regulated State agreeing to fix ſome one 


Period of Life, which ſhall determine what is meant by Minority, or In- 


capacity of Judgment. As in this Kingdom no Deviſe of Lands is good till 


One and Twenty. 


It is ſaid to be VOLVNTATIS NOSTRAE. And here it is to be under- 
ſtood, that all Fraud and Violence, all Vis et Dolus (both ſo oppoſite to 
this Eſſential Requiſite, the Freedom of Choice, as We have ſeen more 
largely in the Article of MARRIAGE) ſtand excluded, by the very Idea 
which We are taught to conceive of this Act, and by the Emphaſis — that 
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Form bre which-in exo Laogiage ſtands to er the whole Proceſs 
Operation. bn: 101 A D f 12 TH YT $124 1 
It is hence, that in the Roman Law no Filiufon. * What Age ſoever, 
was capable of making a Will, ne 9 ittente Patre. For He, who 
was in Manu et Pote tetate-alterius, poſed to have no Will of his 
— — eſpect did non fer, from the Slave. 
It. is upon this Footing alſo, that wih chat People a Will made ii in Ca- 
puyity was not valid: for the Teſtatot was not ſ Juri. The, Will of 
ſach Captive. moreover; Was nt good, if He ſhould afterwards regain . 
Liberty +, But a Will made before, and the Teſtator dying in his Captivity, + D. 28. 1.8. pc. 
ſhall be good, becauſe, by the Fiction of the Cornelian Law, the Heir was 
in before the Deceaſe of the Teſtators, This Diſability does not attend *D.28.6.28. 
the Captivity by Pirates, etc. becauſe that was not a juſt Captivity, nor did 
it affect their Liberty, as as We have ſcen upon a former Occaſionꝰ. „Above, pag. 
This Conſideration: moreover inyolyed all ſuch as might have a Will of 416. 
their own, but could not expreſs it; and, what was very reaſonable, reach- 
ed to thoſe Wills, which depended on the Wills of other People, Teftamen- 
ta in alienam voluntatem collata, . becauſe it is + cxpreſs in the Definition, 
Sententia Voluntatis NOSTRAE,, 
Ia Viſtitutio, Qs TITIVS VOLVERIT 7465 vicioſa #, quod alieno 
 arbitrio permiſſa eff. Nam ſatis conſlanter | Veteres decreverunt, 
Te eflamentorum Jura 2 per M Jirma oe rte, non ex x alieno 
linde e n 00 N. P. 28 5. 32, 
It is hence, that the Will or Meaning of the Tab 192 Peel Galle 
by ſome the Sovereign of the Teſtament, and in all dubious Caſes, has 
been ever looked upon as the Guide and Rule of Interpretation. TE 
The Neceſſity of this Freedom and Integrity of the Ao was the Care 
and cee of Solon alſo. | 


Lunlode 9e "> deri, 20 4 ay ara rig 5, ihne £57 rd. aurs z dahliae, 
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3 Demoſth. 
c. Steph. C. 


Ob Hay did Ve vc, 200 ande m2 Vioug [teffamentarias} Wins S Pixsv, u. Fdit. Paris. 
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EY Tov e eg AoY10h0v avbgore duelle 9 F LTD | Lars in 
| Solone, pag. 
* Conſiderate porro, quare, ner, ſiquis orbus «ft, cendendi teflamenti poteflatem habeat. Si okay 


ingquit, deliret, aut aegrotet, aut venenum biberit, aut uxart ob ſecutus, aut ſenio, aut. furore, aut 
* neceſſitate it circumventus, ei poteſfatem | 425 es negunt. 
1 Nec indefinite tamen citra delettum dare indulſit, ſed fi nen per morbum, vel medicamentum, 
nec vinculis, vel vi adſirictus, vel uxoris induttus efſet blanditirs. Recte atque ordine, improbis 
mo dis inducaris an vim patiaris nihil ratus intereſſe, fed dolum vi et valuptatem delari confe- 
rens, quaſi aegue de flatu mentis dejicere homines — 11 
| IC 
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'TheiAjayuy mentioned by Platarch,and Demoſthenes, is rrecable t 

Spirit of the Roman Law. ur avayuy;; 4 NO eee e 

ibid. n. 20. Dembſtbenes in another place?;' And let ane Hot forget to add, that what 
the Attienian Law has in regard to Sickneſs and Old Age, teme to demand 
a gentle Conſtructiong and to ienply that ſuch Sickneſs or ſuch Old Age has 

damaged the Underſtanding. For bodily il Health carinot reaſonably of ie- 

P. 28.1. 2. e 


* I. eo," qui teftatur ,"efins tempuris;""quo Teſtament im ritas 
* Mentis,” non Chen ese N . ien 22 * a 


It is pleaſant to obſerve, that wherever "Vi Condicarion pl Solon | is re- 
corded, the Sollicitations of. the Wife are not forgot zmohg the invalidat- 
ing Circuraſtances. But chere are other Characters, and ot ! | pn, 
which pon e N _ | nuts ary nadir: hat f No 


It Follows: in als Defivicion, that-it ſhall be 1vsT A Ph abt 
Which doubtleſs means a Will drawn up, atteſted, declared, and executed 

with all the Solemnities and Obſervations, with all the Rules and Forma- 

lities, that wete —_— 245 — —— is ee. and adacquate No- 

3 Above, pag. tion of Fa/furm, 5 naum uris Regui 

wy For to the Validity a Will it is not only — phe Teſtator 
ſhould. be a Perſon capable of making it, which is called by Civilians 
Teſfamenti-Fuctio Aliva, but moreover that all the e of Law ſhould 


be duly and faithfully complicd wich: 


of 


Si guaeramus, ae waleat Teftamentum, ene agate debe- 
mus, an ts, qui fecerit cence, kl it — fattionem: 
 deinde, ſi bubuerit, ee 6 Ae per Ne e * 
P. 28.1. 4. teflatus fit +. | 2:4, 6 bg 
5 Above, pag And becauſe by Law, of Jus, the Romans always meant their owns, 


134. therefore the Wills of Aliens, and all People other than Roman Citizens, 
| were excluded the Confideration'of this Definition. And This extended ſo 
far, that Teſtator, Witneſſes, and Heir, were all required to be Romans. There 
is ſomething like it in the Appointment of Solon, though it does not ap- 
pear, that He was quite ſo rigorous, as the laſt-mentioned: Circumſtance 
ſhewys us the Romans were. It is pit op ty We have no more Intelligences left 
us of the Athenian Diſpenſation in t great Article, than what We can 
glean from the few Writers, who have mentioned it incidentally. But eyen 
that little has not been ſo much attended to, as it deſerved. 
One great Solemnity required to the Execution of a 7 Will, with the 
Romans, was the An of it. And indeed the Number of Subſorib. 
ing Witneſſes, their Condition and other Circumſtances were in this Con- 
ſtitution extremely burthenſame. The Wiſdom of our « Eſteblithimectas 


— — — wigs oc RE 1134 — 


. Sub — de, . 1 in vinculis . 385 | ITC 
© Wy 


P KO PER TV. 


very diſcreetij 
Fates, and Three for thoſe of Lande. 


The 
| lo 0. Practice at leaſt, if not Law, required That as the prin- 
Ingredient. Thie was the Spirit chat was to give Life and enn to 
—— and therefore generally, ſtood at the Beginning 


eee eee eee plerumpue dibet initium facere ON 
dieentis feet etiam ab exheredatione, quam nominutim facit. Nam 


D. Trajanus referippt; nai etiam ante beredis 85 2 
nem lium exheredare* me 


The Definition « ends with 08 N b ER eri velit, Many. uſeful Ob- 
ſervations nay be drawn, from is Particular, if it was extended to thoſe 
everal Cc tions: of which it is capable. It is to be noted however, 
that when a Will is called Suprema 2 Vitimum udicium, etc. it is not 
to be underſtood fo much in regard to the [aft Will among ſeveral, as the 
Pens en the Wir kee denen den indeed- Ju 


, 7 ng 2215 


reduced-the. Number to Two. for. the Dexiſes of Perſonal | 
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r eng an Heres, os Executor, Aung allo eſſential e a Form 


$D.28.5.1.pr 


＋— dahdlas | Privter-feyuittr, bac purie Edith, fol fupre- 


mas, hoc ęſt, eas, guae noviſimae ita fattae ſunt, poſt quas nallae 

Jadlae ſumt. Dee e pad fo 

aan. Rindt har nullae fattac ſamt, ticet Ir ns Re 
But- moreover, fe "it begins to operate,” as it ere, in i pſo articuls 
mortis, and has no Efficacy whatever before that Time. N N04 Con- 
ſideration which ſuppoſes it to be the Sentiments of the dying Man, has a 
farther Uſe; and that is This: It is imagined to take place at as that parti- 
cular Period (at what time ſoever it was made and executed), the 
Law ran, That if a Man had a Right to make a Will, and accordingly did 
ſo, but afterwards forfeited that Right by a Cel een his former 
WII ſhould not take place. | * 


Exigit Practor, ur 10 cujus bon rs n aſſeſs. ſpe datur, Abdi. tempore jus 
teſtamenti Faciendi e et cum t een, et cum mo- 


ritur 5. 1 94 SN RP Oe 


+148 del pp? zof * 


N 


Si cui aqua et FI inter bun At, 5 mer Hud eee, val, I 


quod ante fecit, wee een ee Y. e 
n Inſulam deportai? in eade vi cauſa funt *. PiCt as Es 
Theſe Obſervations are rather a peel of What" may 9 rack ont 


of this Definition of Modeftinus, than intended to preſent my Reader with 
an accurate View of this great Branch of Roman Legiſlation, fo extenſive 


'mortis tempore 


7D-47.1 1.1.1. 


*D. 37.8. 


„P. 28 1.8.1. 
8 C3 2. cod. | 


in its Nature and Circumſtanees. However the great Lines of this Article 


are here ſketched out in ſome degree; and enougfi tnay have been ſaid, for 
an Author of Elements only. My Reader (if the Five Hundred and Ti birty 
# Tm * of an unpopular Treatiſe has found a Reader) may poſſibly ma- 


gine, 
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gine, that I had ſhewn a greater Concern for my Bookſeller, if T had been 


more Elementary than I am. | 


But it is a great Advancement in the Knowledye of the Civil Law, to be 


_ acquainted even with firſt Principles only. For next, astoLEGACIEs: —— 
ds 


ne.. 


ing that the Heres Teftamentt is the full Repreſentative of the Teſtator, 
in his Place, and ſucceeds in his Rights (as indeed He does of his Incum- 
brances alſo), We eaſily acknowledge the Propriety of the E ion, when 
a Legacy in a Will was called by the Roman Lawyers, Delibatio Heredi- 
tatis. It is defined with great Caution by the Emperor 
Donatio quaedam a Defuncto relicta, ab Herede prasſande. 
The uſual Terms of Legacies were no, LEGO. Now This, as it implied 
a Favour or Emolument, was ſomewhat different from the Circumftance, 


under which the Heres Teſtamenti appeared, who might ſometimes ſucceed 


into entern. and not neceſſarily and altogether, a lucrative, Function. 
As it was directed to the Legatee, Titio Do Lego, ang not to the Executor, 
it differed from a Truſt, or Fidei- Cammiſſum, which was ſomething in- 
cumbent upon the Executor to perform, ſome Commiſfion which He was 
bound to execute; whereas This was entirely an Emolument which the 
% rr MC... ws 
Though it was ſtyled tio, it was however, as We ſee, guaedam 


Donatio. It was not altogether, purely, and ſimply a Gift or Donation in 


3 J. 2. 7. 1. 


* Ibid. 


5 Homer. O- 
dyſſ. P. 78. 


all Senſes of the Word. For Donations were neceffarily during the Life of 
the Donor, and this could not poſſibly take place till his Death. Indeed 
there was a Donation, which much reſembled a Legacy, and which, to uſe 
the Words of the Emperor *, Ad exemplum legatorum redactum eft — per 
omnia fere legatis connumeratum. It was Donatio Mortis cauſa: and it is 
thus defined, N | : PP „ 
Cum magis ſe quis velit babere, quam eum cui donat, magiſque eum, 
cui donat, quam heredem ſuum s. 4s | 
This is called a Donation in Proſpect, or in Contemplation, of Death, 
by Engliſh Writers. It is not amiſs to obſerve its Antiquity. a 
Leia. 1 yap 1 fte, ros £50 race iy 
Eixey £148 puns mots aYnvopes Ev We © 
Acl ERA ae wile Bea * 
AuTov txovTe os HU ET&vgtuey, 7 rn Toys 
Ei ds * EY TErTo00: Dove 3 En Pure, | 
Ay. Tore f Xripov]s Pegew Woes dupeala xaigus 5.* 
ie know not yet the full Event fa; . 
Stabb'd in his pans + your Prince maſt Fail, 
Us and our Houſe if Treaſon muſt &erthrow, 
Better a Friend poſſeſs them, than a Foe. 
If Death to theſe and Vengeance Heat n decree, . 
Riches are welcome then, not elſe, to me : 


Till then, retain the Gifts, R POPE, 


To 5 
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| + To this Paſſage of Hamer let me add one of Reuben. 44 1 
erh mags MaſuCig T6 rig Agripudes danch, ire wird; tubdomie Füllt 
nad gub , iaury amt el de 74 nde, dv “,t. 
ITbe ſame Story is recorded by Laertiun, FE. 


— 9.1 | * ©: \ <> &@u/ '9 - ; — 
1950 Tacaevos 57 ES Ky , N 2 f * MeyaGugy a0 12 | 
de Agriſudos tage? PuAcT]ev tug av ã a © d wi, GE om 
Eton, a ve Th ö ow Bo LE 3 
The ;$yccgss10N INTO THE ESTATES OF INTESTATES is one of 
the moſt uncertain points of Law. I call it uncertain, Firſt, becauſe there 
are not found perhaps two Nations upon Earth, that have fixed upon the 
ſame Method of Conveyance : and, Secondly, becauſe there is ſcarce one, 
but w bat has as at ſome time or other differed. even from itſelf, With the 
Romans particularly, the Diſtribution, which prevailed for ſome time, took 
_ a different Turn, even while the Emperor was compiling his Body of Law, 
and the Syſtem of the Novel. (the CX VII particularly) entirely defeats 
the Doctrine laid down in ſeveral Titles of the Third Book of he Inſti- 
zutes, where that Matter was conſidered, and meant to be eſtabliſhed. 


- 


With the Novels it ſettled. © RES a gg | 
To contemplate therefore this Queſtion, the Stream of Nature con- 
ducts us firſt to view Succeſſion in the Order f | 


This was the Natural Courſe, and the general Direction of Providence. 
And be it obſerved that Natural Law is ſaid by Some to be intereſted no 
farther, than in the Succeſſion of thoſe, ho claim from under us: 
and that Aſcendants and Collaterals are called in by Civil Law. Which 
yet by Others is denied, and, I think, with ſufficient reaſon. However the 
primary Diſtribution of Nature is very apparent. . 

| Cum Ratio Naturalis, qugſi Lex quaedam tacita, liberis parentium he- 
reditatem addiceret velut ad 2 ſucceſſionem eos vocandb, pro- 

pter quod et in Jure Civili ſuorum heredum nomen eis inductum eſt, 

ac ne judicio parentis, niſi meritis de caufis ſummoveri ab ea ſu . 

ceffione poſſunt 3 ——= T . 48. 26.7 


"I * — — 


— * 
” 


* Reliquit cum Megabyzo arditus Dianae, ubi iþſe una cum Ageſlao periculum ſubiturus 
in our profictſci videbatur : et mandabat, | ſalvus rediret, ut ſibi reſtitueret, aliter, Deae 
confecraret. LIP WE 3 

+ Prefectus Epheſum, dimidium auri quod ſecum tulerat, Megabyzo, Dianae ſacerdoti, ſer- 

- vandum tradit, quoad reverteretur ; ſin ſecus, fiatuam ex 0 confectam Deae conſecrart jubet. 


N The 
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. 


<2 


1 25 


Sempronius to his immediate 
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The great Rule of Succeſſion among the Romans, in the Method which 
lyes before us, viz. the Succeſſion of Deſcendants, is comprized in theſe few 
Reflexions; That (1) Deſcendants, while they laſt, exclude all other Rela- 
tions whatſoever : That (2) there is no Reſpect had to Primogeniture, and 
(3) no Preference in regard to Sex : That there is (4) no Excluſion of any 
ever ſo remote Degree: and laſtly (5) That the Eſtate of the Inteſtate 
makes ſo many general Shares, as there are diſtinct Heads in his immediate 


— Deſcendants. | 


For, as this downward Direction was the primary and principal Re- 
commendation of Natural Law, it followed, that Tnheritances could ne- 
ver revert, or be thrown upwards (inter Aſcendentes), nor be turned afide 
(inter Collaterales), as long as any were to be found in the Line below, or 
that of Deſcendants, in inſinitum. For the Principle, upon which this Suc- 
ceſſion reſted, was the Jus Repraęſentationis, which can not be fairly or 
reaſonably imagined in any other Line than in that, to which We give Ex- 


iſtence. There is ſomething of Succeſſive in the Idea of Repreſentation, 


ſomething which looks like keeping up an Order or a Series ; and though 
to Brothers it may be applied in ſome ſenſe, to Fathers and Grandfathers 


it can be applied in little or none. dun on And pte iis Jan 
The Second and Third Particulars, vig. the Diſregard of Sex and Pri- 


mogeniture, in which theſe People differed from moſt others, as well 


before, as after them, are of that arbitrary Conſideration, that little re- 
mains to be obſerved upon that Diſpoſition. But Natural Equity has a 
great Stroke in the two Laſt, and calls for ſome Regard: 1 | 
That Deſcendants of the Second, Third or Fourth Degree, ſhould be 
raiſed to a kind of Level with thoſe of the Firſt, and not ſtand excluded, 
even while ſome of the Firſt remain: That Children of a Remote Deſcent 
ſhould inherit along with the Immediate One (I ſuppoſe the Way cleared 
before them) is agreeable to Truth and Juſtice.” The Grandchildren erg. of 
Sempronius by a Son that is gone, ſtand to Sempronius in the place of that 
Son. They would have had their Shares through that Father, if He had 
lived; and repreſent him therefore, or ſucceed to his Rights, now He is 
removed. . e oenN + 
And hence, becauſe many Children may ſucceed into one Father's Rights, 
it follows, that the Jus 8 which tranſmits the Eſtate of 
his it Deſcendants, ſhall undergoe a conſiderable 
Alteration in thoſe Deſcents or Generations that follow after. Though 
Sempronius may be repreſented by any Number of Children indifferently, and 
cut into ſo many Shares accordingly, yet will each of thoſe Children be repre- 


ſented by their whole Familys ; not by fo many diſtinct Heads of Chil- 


dren, as Semprontus was, but by all their Children collectiveby (let their 
Number be what it will) laying, as it were, their Heads together to form 
one common Stoch. For all thoſe Grandchildren gregatim, have that 
Right in common, not ſeparate to Each, which their Father had to Him- 


5 
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elf. And This is called Syccefio in Stirpes: the Other, when All ſhare 
alike, in Capita. Thus in the Scheme, e 

DA unk ; fl 101494 


The Eſtate of Sempronius A will be divided into two equal Parts, 
and B and C will each be Heirs 2x Semiſſe. But ſuppoſing that C is 
gone before his Father, then ſhall B till be Heres ex Semiſſe, and D and 
E ex Quadrante, each. Or put the Caſe | 2 | 


EE Poon” wer Lan 
3 | An * n 
1 | | D * pre 8 
NG. H ia 
that C and D ſhould both be gone, and D be repreſented by F. G and H. 
then will B as before be Heres ex Semiſſe, E ex Auadrume, and F. G 
and H will ſucceed each of them ex Vucia. Or put the caſe, that E is 
Dead, without Iſſue alſo, then will F. G and H be each of them Heres 
But, taking leave of Deſcendants, ſuppoſing that Sempronius dyes In- 
teſtate, without Heirs of his Body, We are then directed to the Conſide- 
ASCENDANTS:. 
Though this may be againſt natural Order, it is not againſt natural 
Affection. And I think therefore that Doctrine is not to be admitted, 
which maintains, that Parents had no Right to the Goods of their Chil- 
dren, dying Childleſs and Inteſtate, unleſs they had been releived by the 
Civil Law. We have ſeen? what Title the indigent Father has to a Main- * Above pag: 
tenance, and the fame Way of reaſoning will ſerve in the one caſe as well 567. * 
as the other. | I Wa 
And when St, Paul ſaid *, The Children ought not to lay. up for the Pa- fred. ad No- 


lt 
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TIS — PARENTES FILIO CONTRA ORDIN EM — ET OD MISER- 
'RIMVM EST MATER FECIT FILIAE — ORDINE RETROGADO DE- 
| ES 1 772 SO FVNCTO. 
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FVNCTO=—=PARENTES MALE IVDICANTIBVS FATIS SVPERSTIT ES 
MEMORIAM POSVERVNT CONTRA. VOTUM = op FILIVS PAT RI 


| FACERE DEBVERAT IPSE FECIT ——; AEQyIVS ENIM FVERAT vos 
*DCLXXXVI. HOC MIHI FECISSE — QYAE PRIOR, DEBVI Mor ® — are _ 


9- common Expreſſions upon this Occaſio. 0 
Eos To give theſe Conſiderations ſome little Attention: "Hh 
— 85 Tbis is the Language of the Poet In, bo YES en eng 
Di precor hoc jubeant, ut, euntibus ordine fatis 
Die meos oculos comprimat, alle fuss. au 


| „gas, pr. And of the Lawyer alſo :?: 


Nam etfi parentibus non debetur. þ Morum e ropter votum pa- 
rentium, et naturalem erga filios caritatem, turbato tamen ordine 
mortalitatis, non minus ee Kay liberis pie relinqui debet. 


Thus the Inſcriptions : | 


ANTONIVS SEVERVS AQVILA Hic IACET 
SINE ANIMA MISERABILI. FATO QVI-VIXIT 
ANNos BISSENOS, ET SEX MENSES CVI VOTA 
ERANT VT PARENTIBVS ISTA PARARET © 
. SET MORS. IMMATVRA FECIT VT FACERENT - 
* Gruter. © PARENTES FILIO CONTRA ORDINEM *. 9 


DCLXIX. 4- 


W 29.4. from Papinian bo And ſo the ir et run, 
— N | MOTARIAE P. F. PIISS. _ 
38. 2.50. 2. _ ,...,. ,MASCELLIO F. FELIX ET | 
| ++, +, TVTATIA CRISPINA 7 
32 FIL IO DVLCISSIMO _ 
A MEMORIAM POSVERVNT_. 
2 Gruter. | CONTRA VOTVM:?, | 
DCXCVI. 10. 


in Vita ca- Thus We read i in Plutarch 3: 


H Tere K KATAPAN, gx ETXHN mana 70, rox uTip Yi aro- 
| dureh. 


| And it z not to be'doubted, but that, from thisStrain of AﬀeRtion, and 
this Parental mur rf, that very Word has gained its Significa- 
tion : 


Qui totos dies — « ef inmmolabant, wt fui fibi liberi ſuperſti tes 
* Cic, ll de elſent, Superſtitiofi ſunt appellati, quod nomen poſtea latius patuit i. 


* Hujus Mater, exſecrationem, non votum, duxit, ipſum ſuperſlitem relinquere. x 
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T I.. SPERATI DESIDERATI ADVLESCEN - 1 55 
1 TIS SPEI ET PIETATIS IN OMPARABI | 
IIS SPERATI HERMODORVS ET IVLIA 
NA PATRES MALE IVDICANTIBVS 


"391 5 Gruter, 
: FATIS SVPERSTITES POSVERVNT *, bog Bn an X 


Non eft ignotum, ualem Te in perſonam patris Tui eſſe quem non 
minus quam 2 e e eo, quod non 1 optabas ſuper- ' 


Nerv it Conn aa 
 Plautus begins his Afmaria with a memorable une „ 
Sicut tuum vis unicum gnatum tua⸗ 5 | 8 
Supereſſe vitae, ſoſpitem er ſu m 


La te obleſtor, per ſenectutem tuam, 
Perque illam, quam Tu metuis, uxorem tuam. 
Siquid med erga tu bodie falſum dixeris, 

Vt tibi ſuperſies uxor aetatem flet, 
Atque illa viva vi uus ut pefiem erat. 


The Super fition in this Pa between the a 1 
Wife, -4 e is Paſlge, 


And laſtly, this leads me to recommend a new Word to the Lexicons, 
(I do not pn the Age of it): 


M. L. FLORVS M. FL. F. M. L. FI. PRONEPOS INFELI 

CISS. PARENS AFFLICTVS PRAEPOSTERITATE _ 

NAT. HV. FILIVM VN. H. COND. QVEM 1 IMPORTVNA 

MORS ADEMIT PRAEREPSITQVE SENII BACVLVM 

CVI IAM DEFESSA AETAS ADNITENS PERBREVES 

ANNOS SS. ALLEVABAT. HVNC ANTE MORS ADSEQVITVR 
| Rs TRISTES LACHRIMAE DESERVERINT. 


NOTA POST7. BED = 
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Pracpoſteritas is a very uncommon Expreſſion, and 1 beter a barba- 6 6. 
rous one. But the Idea it repreſents, is very ſuitable to our Subject. 

It is upon all theſe Accounts, that the Succeſſion of the Parent into 
the Eſtate of the · Child is always attended with theſe unfavourable Ex- 
preſſions, Luctugſa Hereditas *, Luctuoſa Portio o, Trifte Lucrum *, Durae * C.6. 25.9. 
Fortunae folatium *, Triſtis Succe Thee And it was imagined by Lawyers C. 3. 28. 28. 
to paſs in Orbitatis  folatium, T e is a erh often quoted upon this Oc- C. 6.59. 11. 
caſion: 35 . 
ä 1.3. 3. 2. 


F 
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Non fic Parentibus Liberorum, ut Liberis Parentium debetur Here- 


- ditas': Parentes ad bona liberorum Ratio miſerationis admitti t, li- 
beros naturae ſimul et parentium commune votum 4. 


To ſettle therefore the Rule of Succeflions | in Linea dſcondente, ene | 
are two Caſes to be ſuppoſed poſſible, | 


I. Either there are no Collaterals beſides, n. Or — are. 


18 


5 nl nes d 


J. If there are no Collaterals, then the, Succeſſion ef the N 8 
Eſtate, dying, as We ſuppoſe, Childleſs, reverts in that melancholy Order, 
We have been juſt ec and falls to his Father and Mother, or to 


either of them ſurviving, to thè Excluſion of every Body above. it * 


For it muſt be obſerved, that here is 0 Fus bras entatioiiis Which 


I. obſerved followed the Order of Nature 12 of „und is conſtantly 
imagined downwards, Therefore, contrary to I was found to be the 


Rule in Deſcendants, here every nearer Degree excludes the remoter, and 


even the Mother ſhall exclude _y GRE. 


IT. But if We ſuppoſe Collaterals to be left 58 with Aſcendants, the 
Succeſſion ſhall be divided. And put the caſe, that there is left a Father 
and Mother, a Brother and Siſter, all the Four ſhall ſacceed in equal Por- 
tions. However, ſome Caution is neceſſary to be obſerved, and theſe Rules 
are not to be forgotten: "_ 

(1). Collaterals never can exclude Aſcendants, even in the remoteſt 
Degree. For the Preference is with the Aſcendants and Collaterals can 
only ſhare, not exclude. 

(2). 1 he Collaterals that ſhare with Aſcendants muſt be Brothers, or 
Brothers Children at fartheſt. No one can be admitted to a Dividend be- 
yond that Degree. For, as before, the Preference is properly with the 
Aſcendants; Brothers were not called in till late in Law, v/z. by the 
cxvii”® Novel, and Brothers Children till later, viz. by the cxxv11. 

(3). The Succeſſion of Aſcendants alone, of Aſcendants joined with 
Brothers and Siſters of the whole Blood (for the Half Blood is excluded) 
is, as was obſerved, in Capita: but the Succeſſion of Brothers and Siſters 
Children, in Concurrence, is in Stinpes, becauſe 8 _ their Pa- 
rent, and Many may repreſent One. 


The laſt Conſideration regards 


' COLLATERALS. 


And here We ſuppoſe, that no One is left either | in the Aſcending or De- 
ſcending Line whatever. I can imagine 1 


1 * Bro- 


PROPERTY. 


TY % Sako and Siſters alone. 


2. Brothers and Siſters together with 8 and Siſters Children. 
3. Brothers and Siſters Children alone. 


1. Brothers and Siſters alone of, the whole Blood, ſucceed in | Capita, to 
the Excluſion of the Half Blood. 


2. Brothers and Siſters. Children, , concurring, x with Brothers and Siſters, 
ſucceed in Stirpes.” 1 


3. Nephews alone wy in __ by Rego in Stirpes : for they ſucceed * 


(now) in their own: Right, and epreſentation. 


The Half-Blood ſucceeds for want udp the Whole Blood, * and 


uniformly, in the manner of the Whole Blood. And becauſe the Half- 

Blood is called into the Succeſſion in failure of the Whole, it will fol- 

low, that a Nephew of the Half-Blpod-ſhall exclude an Uncle of the 

| Whole, Becauſe the Uncle's ugh only commences, when . Nr 
ceaſes. 0 

In a Concurrence of Half-Blood, viz; when Brothers, etc. by the Father's 

| Side ſucceed along with Brothers by the Mother's Side, the Rule of Law 


is, that They ſucceed ſeparately into the Goods of he ſeparate Sides: and 
into the common Goods in Common. | 


Il none of theſe are given, then the nent RAAB dif rently, ſucceeds in 
order of Proximity. For the Jus Repraeſentationrs is ſpecific, not general: 


it is extended to Brothers Children, but goes no farther. Thus 8 Uncle 
of the Inteſtate would be excluded by the Nephew, becauſe rhe Ir cuts 


by this Right of Repreſentation is, as it were, in the Entail : But the Uncle 
of the Inteſtate would not be excluded by a Son of that Nephew. For the 


Right of Repreſentation being now ſtopt, the Uncle is nearer in Degree, 


than the Brother's Grandſon, 
If there be two next Kindred of equal Degree, They are equally en- 


titled to the Succeſſion, whether” on the er .bge, or on the Mo- 
ther's, and ſucceed in Capita. 


Theſe are the general Principles of Tuflinian 8 lat pee upon this 


Head. But in many of theſe Diſtributions which ſtand ſo far removed 
from natural Right: where the Stream of Blood muſt run but cool, 
and languid : where it is impoſſible to ballance the Affection towards one 


Relation, with the Affection towards another, by Principles of Na- 


ture; there Human Invention has inſinuated its Aftitance, and that is one 


great Reaſon of what I obſerved above, vis. that no two Nations can ever 


be found that agree in theſe delicate Circumſtances. 

In the modern Law again, a great deal depends upon the Diſtinction into 
Real and Perſonal Eſtates, which the Roman Law knew nothing of. This 
was agreeable to the Genius of our Anceſtors, who diſtributed their Lands 
in Fee, and expected ſome Emolument in Return. As the Saxons therefore 


were perpetually loading Deſcents with Services, and of conſequence were led 


to 
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* Above pag. 
204. 


PROPERTY. 


to direct thoſe Deſcents where thoſe Services were likely to be dined 
with the greateſt Vigor and Advantage; This, I ſay, is the faireſt Reaſon, 

and looks likely to be the true one, why che F. 4 cannot ſucceed (in 
this Kingdom) into the Landed Eſtate of his Son. Becauſe He cannot be 
ſuppoſed in a Condition to perform the Service that is expected from it. 

It was one Reaſon given in the Feudal Law, for the Excluſion of 
Daughters, Quia Filiae ſervitia pragſtare non poſſunt. 


I have here exhibited what I profeſſed, viz. an Account how this Diſ- 
tribution ſtood by Civil Law: I am ſenſible it deſerves a fuller conſi- 


deration, and it might be uſeful, to bring it into compariſon with the 


Diſtribution of other States, who have laid themſelves out upon the Equi- 

ty of aſſigning the Order 'of Succeflions : In which ſome have been 
pretty — 2 But of this hereafter ; if that Hereafter ſhould ever 
come, when I ſhall be called upon to improve theſe LELEMENTS: into 


a Syſtem, and theſe. INSTIIVIES into a D A2 


| A with the the ChapergESENATYS: 
CONSVLTVM*, and fd 4 place, anion hb Obſervations upon it, at the 


Inſtance of a great Authority: an Authority , which has the beſt Title to 
my Obedience, and which I obey with a P ure equal to my Duty. 
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ESENT. ITA. EXDEICENDVM. CENSVERE. . NEIQVIS. 1 Nanvss. VELEE - SEL. QVES 
ESENF. QVEL SIBRL/DRICERENT. NECESVS: BSR. BACANAL. HABERE. EES. VTEI, AD, PR.VRBANVM 
5 ROMAM. VENIRENT. DEQVE EEIS. REBVS. VIEI. EORVM. VTR A; AVDITA. ENT. VTEE SENAr Vs. 
NDSTER. DECERNERET. DVM. NE. MINVS. SENATORBVS. C. ADESENT. quom eA. RES. COSPLERETVR 
Backs. VIR. NEQVIS. ADIESE. VELET. 'CEIVIS. ROMANVS.' NEVE. NOMINVS. LATIN NEVE. SOCIVM 
QVISQVAM. NISEI PR. VRBANVM.. ADIESENT. 1SQVE. DE. SENATVOS. SENTENTIAD. DV. NE 
MINVS. SENATORIBVS. C. ANN . bt. EA. Ry . COSOLERETVR. IOVSISENT CENSVERE | 
10 SACERDOS. NEQVIS. VIR. ESET, MAIS TER. NEQVE VIR NEQVE. MVLIER. QVISQVAM. ESE 
* NEVE. PECVNIAM. QVISQV AM. EORVM.. COMOINEM bABVISE. VELET. NEVE. MAGISTRATVM 
NEVE PROMAGISTRATVO. NEOVE. VIRVM neque mullEREM. QVIQVAM. FECISE. VELET | 
NEVE. POSTHAC. INTER. SED.” CONIOVRAſe neve COMVOVISE. NEVE. CONSPONDISE 
NEVE CONPROMESISE VELET. NEVE. QVISQVAM FIDEM INTER. SED. DEDISE. VELET 
1 5 SACRA. IN. DQVOLTOD. NE QVISQVAM. FECISE. VELET. NEVE IN. POPLICOD. NEVE. IN 
PREIVATOD. NEVE. EXSTRAD. VRBEM. SACRA. QVISQVAM. FECISE. VELET. NISEI 
R VRBANVM. ADIESET. ISQVE. DE. SENATYOS, SENTENTIAD. DVM. NE. MINVS 
' SENATORIBVS. C ADESENT. QVOM. EA. RES. COSOLERETVR. 1OVSISENT. CENSVERE 
HOMINES. PLOVS. v. OINVORSEI. VIREL ATQVE. MVLIERES SACRA. NE. QVISQVAM 
20 FECISE. VELET. NEVE. INTER. IREI. VIREI. PL OVS. DVOBVS. MVLIERIBVS. PLOVS. TRIBVS 
ARFVISE. VELENT. NISEI. DE. PR. VRBANI. SENATVOSQVE. SENTENTIAD. VTEL SVPRAD 
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SENTENTIA. ITA. FVIT. SEI. QVES. ESENT. QVEI. ARVORSVM. EAD. FECISENT QVAM. SVPRAD | 
2 5 SCRIPTVM. EST. EEIS. REM. CAPVTALEM. FACIENDAM, -CENSVERE ATQVE VTEI 
Hock. IN. TABOLAM.. AHENAM. INCEIDERETIS. TTA. SENATVS. AIQVOM. CENSVIT 
VTEIQVE. EAM. FIGIER. IOVBEATIS. VBEI. FAGL.WMED. GNOSCIER. POTISIT. ATQVE 
VTEI. EA. BACANALIA. SEI. OVA SVN T. EXSTRAD. QVAM. SEI. 'QVID.'1BEI. SACRI. EST 
ITA. VTEI. SVPRAD SCRIPTVM EST. IN DIEBVS. x. QVIBVS. VOBEIS. TABELAL DAT ! 
30 ERVNT. FACIATIS. VTEI. DISMOTA. SIENT IN AGRO. TEVRANO. 
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HE SENATVS. ; CONSVLTVM, of which I have here exhibited a ar 
exact Copy, is very curious, in point of its 87 a and no leſs 
valuable, in regard to its Contents 


It was frſt pn bliſhed b heford bis Edition of Cicero 
1692, from copy 2 h ie tel fo mla Library of Job. De mitt. 
He was lle by Fabretti, who inſerted it in his Inſcriptions *, pag 4277 
A 699, according | to. a Copy, which. He received from Augu/tinus Scilla, 
a Painter, 

Theſe Tranſcripts' alone were the Exemplars (for no other ſeems to 
have been publicly known at that Time), Which Hes made uſe of, in 1 
his Edition of Livy, A. 17087, Le Clerc after him, in an Edition He gave T. vi. pag: 
of the ſame Author, A. 17103; and Scipio age in his Noria D. en 72 4 2 
[160 . 1727 „ 5 | 

In the Year 1729, that excellent and accompliſhed Civilian, Corn.. * 7 cw 127. 
Bynker ſboek, who appears not to have been Maſter of a correcter Copy, than 
the foregoing, publiſhed it a-freſh with a J uridical Comment, Saen De 

Cultu Religionis Peregrinae, following the Tenor and Subſtance of the De- 
cree (which led him, as a Lawyer, to confider the don of TOLE- 
RATION) but not neglecting other Conſiderations of it. 

Thus was it often publiſhed, without any Voucher: for its Anthocioy,” 
not very correctly at 5 ſt. and leſs fo afterwards, as the Errors multiplied 
by Tranſcribing. The Hiſtory of it is this: About the Year 1640, a 
Copper-Plate, on which were the Contents There give N was dug 

up in the Territories of J. Bapt. 9 | in the Vasen of N — ; 
and lay for ſome time ne Ek with that F. amily (excepting the Copies "ol 
which had been taken of it, as We have ſeen juſt now) kf about the 1 
Vear 1727; when the Original was preſented, by a Deſcendant of that hi 
Nobleman, to the Imperial Library at Vienna, where it now remains. | —_ 
In the Year 1729, Matthaeus Aegyptius, a Neapolitan, gave it the public 
from this Original, with a very curious Critical Commentary. Fart of 
which Conimentary (it is to be lamented, not the whale of it, for the Book 
is ſcarce with us here: I could never procure a fight of it) was Nine 
in the VII Volume of Livys, ſet out by Drakenborch A. 1738 — 1745, * pag. 197 
and is attended with a delicate Fac Simike of the Original Inſcription, ö 
whence I have taken my Copy in the foregoing Page. | 

The Obſervations. of Aegyptius are extremely valuable, explain foveral 
Points in the Roman Language and Orthography, and are of Uſe in illu- 
ſtrating the Hiſtory of ——— e nr gave Occaſion to * * Liv, 
this very valuable Decree. 1 
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©" When I have added, that Funccius in the Year ! 5 155 73% reprinted this In- 
GE in boar 5 * i 7 2 y uratori in his Novus 


* 


5110 U 


MHD Ja Ot: 


* 1 Marcius Lutii Nlar, ere , Pa . Lai FER 
Y 0 


nſules, Senatum confluent” Wor 1 22 #þ1ud ardem 
Sind 1230 yore 454 0 Hells 
Bellonae M 748 þ 7 7 J . 37 JH 1 951. 1on 14 . Nd f ; N 


5 (Ceribendo et M. Claindins Marci Filius, Lucius * ani, Publii 


Filius, A Minuoius\Caii Filius) 12 
DE BACCHANAL 127. 


| Diek uren gent, ita edicendum cenſuere. Ne guis corum Bee 


babuiſſe velit. Si qui eſſent, qui ſibi dicerent neceſſe efſe Bacchanal 
habere, tis uti ad Praetorem Erbanum Romam wenirent, 4 115 rebus ubi 


| eorum werba audita e ent, uti Senatus nofter decerneret : um ne minus Se- 


natoribus Centum atteſſent, tinm'ea" Res cbnſulerelur. av vv) 
Bacchas Vir ne quis adiiſſt velit Civis Romanus," . Latini, 
neve Sociorum quiſuum, 1 Praetorem Vr banum adiiſent, #ſque de Senatus 


Jententia, dum ne minus Senatori bus Centum adeſſent, Jeet ea res _— 
fur, juſfiſſent, cenſuere. 


Sacer des nequis vir eſſet, Magifter neque Vir neque Mulier 8 er, neve 
pecuniam quiſquam eorum communem babuiſſe velit, neve magiſtratum, neve 


pro magiſtratu, neque virum, neque mulierem quiſquam fecifſe velit, neve 
Poſt hac inter ſe conjuraſſe, neve convoviſſe, neve conſpondiſſe, neque — 1, be 
velit, neve quiſquam fidem inter fe ded be velit. Sacra in occuito ne qui 
Feciſſe velit, neve in publico neve in privato, neve extra urbem ſacra quiſquam 
feciſſe velit, n ifs Praetorem Vrbanum adiiſſet, iſque de Senatus fententia, dum 
ne minus Senatoribus centum adeſſent, queum c ea res confuleretur, Juffſent, cen- 
ſuere. 
 Homines plus quinque uni ver viri atque mulieres ſacra ne POO 8 
ciſſe velit, 5 Tings viri 7 2 duobus, mulieribus plus tribus 1 ve- 
lint, u fs 4 Praetoris Vrbani Senatuſque ſententia, uti ſupra ſcriptum eft. 

Haccct uti in Conventione edicatis ne minus trinum nundimum, Senatuſque 
ſententiam uti ſcientes eſſetis, eorum ſententia ita fuit. 

Si qui efſent, qui adverſum ea feciſſent, quam ſupra ſeriptum eft, ris rem 
capitalem faciendam * ; 

Atque uti hocce in tabulam abenam incideretls, ita Senatus aequum cenſait. 

Viigue eam figi jubeatis, ubi facillime noſci Plit. 

Atque uti ea Bacchanalia fiqua ſunt, extra quam ; fquid ibi ſacri eft, ita 


uli ſupra  ſcriptum eſt, in diebus decem_quibus voi ee datae erunt, fa- 


ciatis uti diſmota fient in agro Taue. | 
| . After 


— — 


S. C. MARCIAN M. 
After 1 have preſented PF Ronde with the Text, He wi per 


ren the Comment. 


The Bacchanalian rde See of Greek k Extrattion; had Kiely. 


11 0 In 


made their Way into Rome. 
practiſe upon the Weakneſs an 


of a ae; — to Non bur: the Infeiated: | 
ith am Profeſſions of a — e 
Credit: and in a ſhart dodge 
vailed over every other Conſideration 
ſome time, poſſibly, inoffenſive. But when the Numbers encreaſed, and 
neither Sex ſtood excluded from the Society: when They laid themſelves 
rance, the Su ggeſtions of Oppor- 
le It became the Scene of the greateſt 
at is to be met with in the Records 
be concerned to ſee ſo valuable a Writer, 
à bad Tranſlation, and have therefore ſet before my XXXIX. 8. 


Ailded over 


open to all the Inſimuations of 
tunity, and the Authority of Exa 
and Proflig 
I mould 


Horror, N 
of any Age or Country. 
as Livy, ſaffer by 


1d Curioß 


3717.31 


= 


gredient in them, in order to 


of the Vulgar, was the Poſſeſſion 


Faſhion. And that pe 
Ny Theſe Meetings Lan op 


were 


be ee their 


Reader chat Deſcription, as it ſtands in the day. a & ni 


Nai * 1 


Graecus i guobilis i in Etruriam 


primum. 
multas ad animorum corporumgue 2 nobis 
N religi 


—— imbueret, ſe 


vexit; Sacrificulu 


s ef. Fates: nec 14 


Aum et diſciplinam profitendo animos 


 coepta per virus muliereſys 


Juo plurimum ani mi illicerentur. Quum uinum animos, et nox, et mixti fe- 
minis mares, aetatis tenerae majoribus, diſcrimen.omne puderis exſtinxiſſent, 


it, nulla . cum. arte earum, quas 
Levine omnium Gens in- 
opalam, et quae- 


"ed oc 


ultorum antiſtes 
facrorum. Initia erant, quae primo paucis tradita — deinde vulgari 
e. Additae voluptates religions vini et epularum, 


* 


corruptelae pri mum onmnis generi; eri coeptae, quum ad d id. quiſque quo na- 
tura promeris libidints efſet, paratam voluptatem haberet. 


noxae, flupra promiſcua ingenuorum feminarumque erant: ſed falfi teſtes, 


Nec unum genus 


alſa figna, teſtimoniague et indicia. ex eadem officina exibant. Venena indidem 
Me + ar cgedes: ita ut ne-corpora guidem interdum ad Jepulturam exſta- 
rent. Multa dolo, pleraque per vim audebantur. Occulebat vim, quod prae 
ululatibus, tympanorumgue et. cymbalorum ſtrepitu, nulla vox quiritantium 
inter ftupra er caedes exaudiri. poterat, Hujus mali labes ex Ftruria 8 
velut contagione morbi, penetravit: Primo urbis magnitudo capacior patien- 


Tiorque talium malorum ea ele; Kane indicium due maxime modo ad 


Fan Cof. perventt 


And a little below: 
Primo Sacrarium id feminarum fail 


folitum. Tres in ano flatos dies babui ſe 
tur. Sacerdotes invicem matronas creart” 


e, nec 


"_ 4 


Jacerdotem omnia, tanquam Deum monitu, immitaſſ 


primum ſuos filios initidſſe, Minium, et Herennium C 


Lacrum ex diurno, et pro tribus in anno diebus quinos. fingulis menfibus dies 
initiorum 


enen virum eo adm tti 
abu interdiu Bacchis initiaren- 
olitas, Pacullam Miniam Campanam 
. Nam ef viros eam 
n Et nocturnum 


849 
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initiorum feciſſe, Ex quo in promiſcus ſacra) Ant, et permixti Uri feminin, et 


noſlis licentia acceſſerit ; nibil ibi facinoris, nibil flagitii pruetermiſſum. 
Flura virorum inter ſeſe, quam feminarum eſſe ftupra. Si qui minus patientes 
dedecoris fint, et pigriores ad faci nus, pro victimis immolari : \ntbil nefas 
ducere, hanc ſummam inter eos reli gionem efſe : Viros velut mente capta cum 


jactatione Fanatica corporis vaticinari, matronas Baccharum habitu crinibus 


pulſir eum ardentibus facibus dcurrere dd Tiberim, demiſſaſque in aquam 
| faces (quia vivum ſulphur cum calbe infir) Integra flamma Herre. Raptos a 


 Diis homines dici, quos machine illigates, ex cunſpecfu in 2 ſhecus abri- 
Piant. eos efſe, qui aut conjurare, aut focigri facinoribus, aut fluprum pati no- 
luerint. Multitudinem ingentem, alterum jam prope populum eſſe: in bis no- 
biles guoſdam viros, — Biennio proximo iuſtitutum eſſe, ne quis major 
hp annis initiaretur. earn amen et erroris el firpri patientes, D 


It is not of abſolute Neceflity in his Place. to: deſcribe. the Steps by 


which this Affair came. to the Kooledgo of the Conſul. That is circum- 


e by my A in a very affecting Relation, which every one 
0 my Readers, I am fatifyed, will turn to, before He attends me any 


5 Rs in this Babes Beats De ok "meet there with the diſcreet and ſteady Mea- 


3 Cic. II. de 
Legg 15. 


+ Valer. Max. 
I. 3. init. 


Id. vl. 3. 


6 mins. | 


23 C. 


7 VI. de C. 
D. 9. 


ſures, by which ſtrate managed the Diſcovery: his great Conduct 
and Reſolution in cr a. this moſt abominable Society: a very pa- 
thetic and ſpirited Addreſs to the People upon the Occaſion: and laſtly the 
Reſolutions of the Senate, which produced this famous Decree, the Subject 
of my preſent Corifiderations. | 


Thats are other Authors befides Livy, who mention this Event. 


Vo, in genere ſeveritattm Majorum Senat us vetus  Aufforitas de Bac- 


 chanalibas, er Confulum, exercitu adbibito, Ruaeftto Animadverfioque 
declarat 3, 


 Bacchanalium Sacrorum mos novus us inflitutus, cum ad pernicigſum ve⸗ | 
ſaniam iretur, ſublatus eſt +. 


Confimili ſeveritate Status poftea uſus Sp. Po uni Albino, et 2. 
Marcio Philippo Coſs. mandavit, ut de bY ae ſacris Bacchanalium 
inceſtu uſae fuerant, inquirerent. A 2 cum multae eſſent da- 

 minatae, in omnes cognati intra domos animadverterunt; lateque patens 

opprobrii deformitas ſeveritate ſupplicii emendata eft. Qua quantum 

ruboris Ciuitati mulieres turputer fe gerendo incuſſerant, fan- 
tum laudis graviter punitae adtulerunt 5. \ 


Liberum Patrem cum myſterits ſuis Coſs. Semis auctoritate non modo 
Vrbe, fed untverſa [alia ERA”. | 
So St. Auſtin 7, | 
Bacchanalia ſumma 5 FEI ele Wei Parro we confitetur, a 


Baccbantibus talia fieri non potuiſſe nifi mente commota. Haec tamen 
Poſts gi Hlicuerunt Senatui ſaniori, et ea ui aufervi. 


And 
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And again, 4 6 xvINLg. 
rn \\ Bs camen 5s 1 Dus n nomine war Anwar Lanier 1 
5 3 * tius Sacrilegia; ſunt inſtituta, de quorum rabigſa turpitu- 

tam . erubuir, * in be Romane | 
ke ee. N: W er | = 
| Thoda rhe eve ales ci ite aer 1 
ee ee Vs 5 % qui ſub figmento 290 e unt a L 

Num Sacra Bacchantlia git od pins "Dine a fart inp eſſet 
Beep khn, e ad Sino: ea lucum faede adulte- 
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Be We Th this Paflape, i it may y be pro oper to Are that inſtead 
of ex iii, which is in the vulgar Text of loſs, and fignifies nothing, 


We ſhould ſubſtitute EX S. O, meaning the Deine bee 5. This was 
the Sagacity of Pithoeus, who deſerves ſowell of Juvenal and his Scholiaſt: 
though Some may prefer his ſecond Thoughts, biz. EX XII: the XII. 
Tables, the old Conſtitutional Law of the' . upon which the Se- 
nate formed this Decree; That ſuch N eſe were forbidden by 
the Law of the XII. Tables, We have the Authority of Porcius Latro, in 

his Oration againſt Catiline, if that Oration be of any Authority: 


Primum XII. Tabulis cautum efſe cognoſeimus,. NB. QvIS IN VRBE 
COETVS NOCTVRNOS AGIT ARIT: deinde Lege Gabinia promul- 
gatum, Y COITIONES VLLAS GCLANDESTINAS IN VRBE 


'CONFLAVISSET MORE MAIORYM CAPITALI, SVPPLICIO | 
"MVLTARETYRE, 11 
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5.19. 
For Duodecim fimply, is ſometimes tha Axpreſſio of the Romans for 1 
the XII. Tables: As ully 5, 5 = . 9 11, de Legg MH 
Diſcebumus pueri XII. ut carmen ke. n | 1 


And ſo it is in Fe, TION | 
Portum in XIE. pro Dis gh ee fre SW? Cui us Toflime- 
viam defuerit, is tertiis diebus bb portum obvagulatum ito. 


The Dea Stimula mentioned here by the Scholiaſt, is avowed alſo 
by St. en" Ovid ſeems to have had ſome Doubt n the iv. de C. 


N ame | D. It, 
* v1. ares 
"Lone erat, dubium SEMELAE, $TIMVLAENE veceturs 503, 
Maenadas Auſonias incoluiſſe ferunt. 1 


| ta the Hilry Woare pony a i n in Livy u N nahe the 
we, nor the other, AY RR Wa 3 * 


= — many ey mere > 


$52 


3 XXX1$212. 


S. C. MARCIAN VM. 
Si vera dicere inducere in animum poſſet, negat perturbari debere: fidem 
vel a Sulpicia,. tali femina, vel ab ſe acciperet.. expromeret fbi, 
quae in luco Similae Bacchanalibus in ſacro nocturno ſolerent fieri 3. 
A great deal has been ſaid to this Point, by the Writers upon theſe two. 
Paſſages of Livy and Ovid. An e, eee produced by Car. Næapolis in his 
Notes upon the Latter, and the Authority of Sextus Rufus de Regionibus 


Viybis, who mentions ſuch a place at Rome, as the Lvcvs sEMELEs, ſets 


* pcxL11t. 8. 


5 x1. 94. 


the matter out of all Doubt. The Inſcription was firſt produced by Mazo- 
chius, and ſtands thus in Gruter + : 355 „ 
I DIIS MANIB, 
M. CAECILIO SP. F. SVC. RVFO 
SOLIARIO. AB. LVCO SEMELES 
EX TESTAMENTO EIS 
CALVISIA ZOSIME ET. 
M. CAECILIVS CALIPPVS. 
ARE DES FEC ER. 
To which I add another from Reinefius 5. 
M. ANTONIVS M. LI 
£ BERTVS EBORARIVS 
A LVC. SEMEL. FECIT 
SIBI ET ANTONIAE © 
LATINAE CONIVGI 
© SVAVISSIMAE. A 
The Romans had Groves planted round their Temples or Chapels, to 
encreaſe the Solemnity and Religion of the Place. In their Writers, and 
Antiquities I find mention of ſeveral: Many of which are omitted by 
thoſe who ſet themſelves upon drawing up an Account of them, The 


Lucus Semeles particularly, the Scene of theſe midnight Revels, was 


© v. Ecl. 29. 


in the XIth Region or Ward, entitled the Ward of the Circus Maximus : 
and by its Situation near the River's Side, We find the confiſtency of this 
paſſage in Livy, lately cited : Matronas Baccharum habitu, crimbus ſparfis, 
cum ardentibus facibus decurreread Tiberim, eue in aquam faces, &c. 
. To cloſe, my Narrative: Servius therefore muſt be miſtaken in his Note 

upon this paſſage of Virgil, | 

Daphnis et Armenias curru ſubjungere tigres 

Inſtituit, Daphnis thiaſos inducere Bacchi, 

Et folits lentas intexere mollibus haſtas. 


Where He ſays that the Bacchanalian Rites, or the Worſhip of Bar- 
chus, were introduced at Rome by Julius. He may poſſibly mean ſome reli- 


gious part,of this Ceremony reſtored by that Emperor, without the Abuſe, 
But even of that there is no farther Tradition, that I know of. | a 
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T have collected all that is neceſſary or material for the Hiſtorical ew 
of this Record, My Obſervations will be directed firſt io the Ortho- 
graphy, Style and Latinity of it: And I ſhall then regard it in a Juridi- 


33F-- 


cal Light, as an Act o. fete and conſider the Manner, the Form, and 


the Contents of i it. 


1 need not mention what Addl Learning has wheded 
from a careful Peruſal of its early Monuments. He, who is ignorant 


of this, is unacquainted with the Merits of ſome of the moſt confiderable 
Scholars, that have wrote on this fide the Reſtoration of Letters. It is not 
only an Entertainment for the Curious, to obſerve how a Language wore 


down its Diſadvantages and Impediments, and by degrees burniſhed into 
Perfection: but a Scholar and a Critic is bound to ſee it in its Rationale, 
and firſt Principles, in what, I think, the Philoſophers call the Naked 
Form. For it is in Criticiſm, as it is in Phyſic. No Medicine can be 
applyed ſucceſsfully, without ſore Knowledge of the Conſtitution. 

To inſtance in Homer: There are two Pafanes in that Author, which 
generally paſs over diſregarded; and two Paſſages in his Scholiaſt [ Didy- 
mus] upon them, which would paſs over without being underſtood, by all 
ſuch who are Strangers to the Circumſtances of the Greek Literature, at 
the time that Homer wrote, 


In the Copies that prevail now, 1 believe, uhirerſally, We read 7, 


Nec J w dla. wales, | 
Ardaarreg Juyarnp OAOO®@PONOE, OETE 9anzoon; 
Daene Gerbe ordev, Eye Os TE xiover erde 
Maxpag, a VYaiav 


Poſſibly the Epither belongs to Cahyppo, and not to Atlas, her Father. 


So the Scholiaſt thought at leaſt But then how hall a common Reader 
underſtand him ? i 


Eyiygen)s KATA THN | APXATAN 3 IPA®HN, OAOOGPON. Era Tic 


ui voc roc ib mes To 56. 


The Meaning of this will be: when Haney wrote, there was no 


Nutya. Therefore this Epithet, if directed to Calypſo, ſtood thus : 
Aràceyrog gvyc rug OAOO®PON,; : os Jakdoon. 


But a diſtant Tranſcriber not knowing how this could ſtand confiſtently 
with Metre, and an Expedient being in readineſs, in the firſt ſyllable of the 


following word, to ſatisfy his n He jumbles two words eee 


and preſents us with 
Ardavreg gvycruę esp Ox, OEr: Faber LHR 


Dea vero in aedibus habitat, 
Atlantis filia verſuti, qui marie 
Totius profunditates novit, ſuſtinetque ipſe colunnas 


Longas, quae tellurem ——— a 


4 A Again”. 


1 Odyſſ. A. 5 1. 
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# Hliad. B. 781. 


S. C. MARCIAN VM, 
Again , | 
Mrns-ugag flv em irtęa r Send. 
MHTEPA d, 0 ol Pups ipogdra. vf , 
AY ITQ es uc _ peye duvaperon.* | 

One would expect to find Myryp & a ire and ſo indeed Homer gave 

it in Effect: But having no H in in his Alphabet, as it is certain He had 
not, and the Word cloſing with an E, the Copyiſt was led to mend what 


He did not underſtand, and for MHTEP, wrote MHTEPA. This is the 
Account given of the Matter by Dichmus, if He was but reſtored to him- 


ſelf. In the old r ſays He, They wrote MH TEP (or METEP) 


inſtead of what We now ſhould write Mi THP. And thence came the 


Miſtake, Didymus, upon this Hypotheſis, wrote as follows, 


THI APXAIAI EYNHOEIAI Eyeygentlo MHTEP, ar rd MHTHP. 
Tro ayvonoa; Tis WeomeOne T0 d. 


Yet of Homer : For what follows, may be worth Obſervation. 
Paiz d vaerovaxge, An we regnete 
Xwoutvw, ore 7 aus TuOwtr Valar udo 
Ei Agizaors, obs Pact Tops ELLLLEVCU s 
Qs ape rd ü oro yn goycxicero Y. 


There is a Line dropt between the two laſt, which is ſtill acknow- - 
ledged. by ſeveral old Writers : and I apprehend it was dropt, becauſe it 
was of too hard a Digeſtion for thoſe who had no Stock or Foundation 


in the Greek Literature, but lived, as We call it, from Hand 3 LD 
It is probable that it once ran thus: . 


Ei Ag loic, 50. Pact TuPwios Fjajheveu tb g, 
xa 450 deuber, IOTAHT ev wiovs Stew. 


A learned Writer of our Country, and a Writer of no ſmall Merit, is 
convinced, that the Scene of Action, to which Homer alludes, lay in Syria, 
and that Typhoeus i is Og: And indeed Apporg, Which has its Name from 
Aram, one of the Children of Shem, plainly ſhews it, and by Expoſitors and 
Geographers it is frequently underſtood ſo. This led that Writer to 
conſider, that Homer here muſt mean Judaea or Paleſtine. Now the Word 
Fudaea mult be expreſſed by Homer in 3 what Letters He had before him, 


A — — * i. * 


* Procos quidem ad propria abire jube : 
Matrem autem, /i 7 ipſi animus inceſfit nubere, 
Redeat in domum patris multum potentis, 


+ Terra autem reſonabat, ceu a Fove, qui fulmine gaudet, 
Quando iraſcitur, et quando circa Typhotum terram cacdit 
In Arimis, ubi dicunt Typhoti eſſe cubilia : 


Sic horum ſub pedibus valde ſtrepebat Terra. : 
+ os VIZ. 


— 
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vix. IOAH : and in Proceſs of Time, the O, which for a while denoted the 
Diphthong Or, when that Diphthong was introduced, gave cp to ir, 


and then it became IOTAH : 
Rage 255 6 Jouoerr” , IOTAHE z, Tio: Ones. 
This was too much for his Tranſcribers, and, in the Frequency of Co- 


pies, the Line was either totally ſuppreſſed, or in others, the 1 of 


Io9yg (or 19g) was loſt in the final of Jpure];, and ſo it turned up Tag, 


find this diſcarded Verſe, whenever it is quoted, as in Strabo? and Eufta- 
thius : 


xdg & 25 APYOENTI, TAZ ty Ties Pi 


Upon this View of the Greek Orthography We may venture to read*, 
| Nu d' & eTepws EBOYAONTO Oeol, 2 e union eg. 


For ſo the Scholiaſt reads, and ſo alſo He expounds it, viz. HEgaue. 


555 


to the no ſmall Embaraſſement of Geographers, In which Condition We 


9 Lib. xiii. 
Pag 929. 

1 ad Homer. 
I. c. and again 
ad B. 866. 
Odyſſ. A. 
234. 


He And this moreover is perfectly the Genius of Acoliſm. Aeoles | 


©OTTATHP dicunt pro TAT HP, & corripientes 3, 
Thus, We need not be ſtartled at 


U was Annes eye roges * 
Bi eig Away KAUTE dau, 
For here the Woiting was O, the Pronunciation was OY. So n, 
EIN ev; dige cones © . 


Oòre ver EIN &yogy SN eCafoper, Br ENI Bzay”. 
EI ANNA. Kubpeic, Apna Ts, Tudo; viog *. 


. what Wei imagine to be the Diphthong, is no more than the Power of * 


the Pronunciation. For Homer, a Stranger to Diphthongs, wrote 
EN ev digg 65 20 as. 


Obre wor EN \#yog)- 
E Gd N NE. Kubi ge v. 


We are aſſured, that the following Words were not wrote, in his 
Time, thus: Ouaouey. Neoog. Ovauprou, etc. but with the ſimple Ele- 
ment, OAOMENHN. NOTON. OATMIIOIO. 

Can We imagine, that the Greek Language, in the — of its 
firſt Ages, had both N and en 


Agvupueyos w Te Uu z vorov ETAIPON” 
AAN U ws ETAPOYE id clo. 


Upon the whole, a Man that ſits down to Homer, muſt read bind in his 


own Alphabet, and not ſcrutinize his Text, by Powers and Characters, 
by thoſe Helps and Conveniencies of Language, which were introduced 
after his Age, and of which it is not poſſible He ſhould have any Idea. 


4 A2 | The 


3 Priſcian 1.1, 


col. 554. 


Iliad. E. 160. 


Odyſſ. T. 
127. 


28 


Odyſſ. A 5, 6. 
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The Roman Language, having found more Friends and Followers 
among the Moderns, has had its Originals better examined. By the In- 
duſtry of Many, who have ſet their Hands to the Work, it has been traced 
up to its Sources: The Channel has been ſcoured; and Medals, Monu- 
ments and Antiquities, together with ſome Notices left us by the An- 
cients themſelves, who gave into theſe Searches, have nearly reduced it to 
a Syſtem. However, though much has been done, I ſhould be glad to ſee 
2 Collection of ſuch Remains, as preceed, or at leaſt are not lower than, 
the Age of Auguſtus, under whom the Language ſettled. Theſe accu- 
rately ſet out, and diligently compared, the one with the other, would 
furniſh out many Obſervations to Men of much Leiſure, which would be 


of great Service to thoſe that have leſs. 


*InColumnae 


Roſtratae In- 


ſcriptionem 
licatio, a- 


= Graev. 
heſ. Antiq. 
Rom. Tom. 
IV. col. 1811. 
Lipſius. 


Graevius, etc. 


Virg. 11. 
Georgic. 29. 


De Re Di- 
plom. Suppl. 


cap. 3. pag. 14. 
Inſcript. 
pag. 461. 
Tabb. Sic. 
pag. 152. 


I do not by this mean to inſinuate that nothing of this kind has been 
already done. For I ſet out upon theſe Reflections, with obſerving, that 
much had been done well. The Merit of P. Ciacconius and others *, upon 
the oldeſt Monument of Rome, viz. the Columna Duill;ana 3, erected at 
the cloſe of the Century before that, which produced our S. Ctum, is con- 
ſiderable. (When I call this the oldeſt Monument of Rome, I am not igno- 
rant, that there are ſome which pretend to be older.) Near in time to the 
Monument of Duillius, indeed the Year following, is that of L. Scipio Bar- 
batus. As it is perfect, and more intelligible than the Other, I here preſent 
it to the Reader: RY 


HONC OINO PLOIRVME COSENTIONT R. +. 
DVONORO OPTVMO FVISSE VIRO 
LVCIOM SCIPIONE FILIOS BARB ATT 
CONSOL CENSOR AIDILIS HIC FVET A 
HEC CEPIT CORSICA ALERITAQ. VRBE 
DEDET TEMPESTATEBVS AIDE MERETO. 
1. 5 | - 

Hunc unum plurimi conſentiunt Romae 

Bonorum optimum fuiſſe virum 

Lucium Scipionem. Filius Barbati 
Conſul, Cenſor Aedilis hic fuit. 

Hic cepit Corficam Aleriamque urbem : 

Dedit Tempeſtatibus Aedem merito. 

This owes much to Sirmond and Aleander. The Explanation of the 
Former was printed, without his Name, in the fourth Volume of Graevius' 
Theſaurus, and is befides in the fourth Volume of his Works, together with 
the additional Notes of Aleander. See alſo Graewus Edition of Florus, 
A. 1702. and Hearne's of Livy 1708. Mabillon (, Fabretti 5, Gualtherus*, 
and others. | | Ed Tn 

| To 
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J To theſe I add what Matth. Aegyptius has ſtruck out upon the S. Ctum 7 Rutgers. Ir. 
before us: the valuable Remarks of Cardinal Noris upon the Cenotaphia Var. Lect. 19. 
Piſana : ſeveral Attempts 7 upon that Sovereign Record, and, I was near Lucas Voya- 
adding, the moſt precious Remain of all Antiquity, the Marmor Ancyra- * = 

Ras. 5:55 $8 uſpequii E- 

- But Many yet remain not ſpoken to: ſome Tabulae Agrimenſoriae, and Eau 3 

Fragments of Leges Agrariae*, A Lex Socialis, or the Form of a car. Ciufi E- 
Treaty, copied firſt by Smetius, then printed by Aldus Manutius?, by pu 
Sigomus *, by Brifſonius *, and Gruter 3, Many Laws, Plebiſcita, and ores 
other Monuments produced by YV7r/inus, Si gonius, Boiſſard, and Briſſonius : Auguſto Cae- 
Some of which however ſhould be admitted with Caution. Theſe, I ſay, e, pag. 213. 
and many ſuch, well ſet out, would preſent us with a very good Idea of the 7 Jad 8 
Principles of the Roman Language, and would be a creditable and uſeful pgum. Syllog. 
Work for a Scholar to undertake. And I ſhould aſſume ſome little Merit Fpitol. Per 
to myſelf, if this Suggeſtion ſhould ſet ſo good a Deſign a- foot. Tom. I. Epil. 

What I have to offer, of this kind, upon the Inſcription before me, at pre- cccix. 

- ſent, is not much. I will endeavour to keep as clear as poſſible, of what J. Leunclavii 
has been obſerved before. | op FR 77." 
It may not be improper to ſuggeſt, that our S. Crum, compared with the 205. Frances: 

Columna Roſtrata of Duillius, juſtifies an Obſervation that the Ancients have 1588.4. 
left us4, vig. That the Letter G was introduced into their Alphabet by one 8 
Sb. Carvilius Ruga, who was ſuppoſed to live about the Year 520. For in tin. — 11 
| Ours of the Year 567. We conſtantly find it, and in the Duillian of 493. Inſcript. An- 
it is as conſtantly expreſſed by C, as MACISTRATOS, CARTACI- Bad, = 
NIENSIS, EXFOCIONT, for MAGISTRATVS, CARTHAGINIEN- Ogden 


SES, EXFVGIVNT. ad Sueton. Vi- 
de Editt. Sue- 


Pro G apud antiquos C poni ſolitum, ut pro Agro Gabino, Cabino, pro tonii Graev. 
Tege, Lece, Acna pro Agna. Auctio certe ab augendo dicta eft : et et Pitiſe. 
numeri cum habeant C, ut Ducenti, Trecenti, Sexcenti, G reliqui And: Schottus, 


habent, ut Quadringenti, Nongenti: cum a tertio quoque ordine, ut 2 _ 


apud Graecos quoque, pofitum eft C pro G: et fiuo loco K, poſt receptum Avreliom 
G, ſaper vacuum coepit eſſes. | an 
» 8 . ES . p G t i Th - 
This Paſſage of Victorinus, with many more that might be produced of grin Tufcripe. | 
the other Grammarians, ſhews us the Connection between theſe two Let- joan. Gul. 
ters of the Roman Alphabet C and G, and in the laſt Part of it acquaints us, Baieri Hiſto- 
that by this means, another Letter in that Alphabet became ſuperfluous, pus nor 
and unneceflary, However an Uſe was found out for it: | llenae 1703. 
K fimiliter ocioſa ceteris ſermonibus : Jacoy, Gow: 
page 0 . 6 novius m Me- 
Tunc in uſu e, quum Kalendas adnotamus, aut Kaput 5, moria Coſſo- 
12 The ERIE 8 | | niana. 7695-4. 
Chiſhull. Antiqq. Afiat. pag. 165. ſeq. Fabricii Imp. Caeſ. Auguſti Temporum Notatio. Hamb. 1727. 4. 
See above, pag. 4 58. in Orthographia, pag. 407. De antiquo Jure Provinc. I. 1o. De Formulis, pag. 168. 
Edit. Fol. * pagg. D. et DI. Plutarch. Quaeſt. Rom. 54. Marius Victorin, pag. 18. Edit. Commelin. Te- 
rentian. Maes, 796. | ö N ä "IM 8 | a 9 K 
a i i 0 
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& Cc K, ſays that Author, is generally ſuperfluous, indeed in all Wards, except 
ſucb as Kalendae, Kaput. That is thus: When the Vowel, which follows, 
is the Vowel of the Conſonant, or that with which it is ſounded, as 
| KAlendae, K Aput (for it is the Nature of all Mute Conſonants to be pro- 
nounced, by beginning with their own Power, and ending in ſome one 
Vowel) ſo often will the Conſonant itſelf ſtand to denote the whole Syl- 
7». XAA- lable, as Klendae, Kput, Now C on the other hand, which Surdas calls 
Murk. Kdmra Pupaixev”, as it takes a different Vowel to expres itſelf by, might 
ſtand alone, to denote ſuch Words as form their firſt Syllable with that 
Vowel; and this upon the ſame Principles, as K did before. 


Multis vocalibus inſtantibus, quoties id verbum ſcribendum erat, in quo 
retinere hae literae nomen ſuum OR pro ſyllaba ſcribe- 
bantur, tanquam ſatis ea ipſo nomine explerent : ut puta, Decimus 
per D fimplex et cimus : item Cera, C fimplex, et ra: et Bene, B et 
ne. Ita et quoties Kanus et Karus ſcribendum erat, quia fingulis li- 
teris primae fyllabae notabantur, K prima ponebatur, quae ſao no- 

| mine A continebat ; quia, fi C poſuiſſent, Cenus et Cerus futurum 
$ Terentius erat, non Canus et Carus , | 


x K et Qguae nonnullis ſuperfluae videntur, hanc babent rationem, ut K 
tunc pracponatur, quando eam A ſequitur ; ſed hoc in paucis nomi- 


9 Sergius. nibus obſervatur, ut Klendae, Krthago?. 
K Conſonans muta ſupervacua, qua utimur, quando A correpta ſequitur, 
. the | ut Klendae, Kput, Klummia *. | | | 
. Scalig. e | 
ar And this, I am perſwaded, was the Ratio or Principle of the Hebrew 
Lipfivs ge ge. Pronunciation alſo, before the Introduction of Points. Every Conſonant 


az Pronunc. Carried its own Vowel along with it. WE Ea | 

L. L. Cap.iz3. Now though all that theſe Grammarians ſay, be rational, yet We have 
not been favoured with any Examples of this Sort in the Remains of Ro- 
man Antiquity. And indeed by the Expreſſion, which Terentianus makes 
uſe of, it appears to me rather, that they uſed the K as a Mark or Cifra, 

to ſtand, itſelf, for ſuch Words, as Calendae, Caput, Calumnia, etc. 
Aui K expellunt, notam dicunt efſe magis 2 literam, qua fignifi- 
camus Kalumniam, Kaput, Kalendas. Hac eadem nomen Kato no- 
 tatur. Non magis igitur in numero literarum eſſe oportere, quam 
illam notam, qua Centuria, et quam O converſum, quo Caia fignifi- 
catur; quod notae genus videmus in Monimentis, cum quis libertus 


> Velius Lon- mulieris oftenditur *, | 
gus de Ortho- ET. : | 
graph. col. And this was poſſibly the Brand for Calumniators, or Falſe Accuſers at 


Patch Rome: which well explains this Paſſage of Cicero 3. 


i Row. Sin autem fic agetis, ut arguatis aliquem patrem occidiſſe, neque dicere 
cy" Ame. poſſitis, aut quare, aut quomodo ; ac tantummodo fine ſuſpicione la- 
rino. f. 20. 


trabitis; 
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trabitis; crura quidem vobis nemo ſuffringet ; ſed ſi ego hos bene 
novi, literam illam, cui vos uſque eo inimici eftis, ut etiam eas omnes 
oderitis, ita vehementer ad caput affigent, ut poſtea neminem alium, 

ni. fortunas veſtras accuſare poſſitis. | | 
Here, when We find in the old Editions, and fome MSS. ut etiam 
calumnias oderitis, that Diſagreement in the Text (the Word Calummas) 


was poſſibly owing to ſome Traces or Tradition of Cicero's true Mean 


ing in this Paſſage. I muſt not forget however, that a very eminent 
Critic lays hold of this Reading, and ingeniouſly enough corrects it thus, 
ut etiam Cal. omnes oderitis : as if Cicero alluded to their bad Circum- 
ſtances, and their Apprehenſions of the Kalends, when the Intereſt of 
Money became due. I have many Reaſons againſt that Alteration : and it 


is not the weakeſt, when I obſerve, that the Paſſage is capable not only 


of a conſiſtent, but even of a very fine, Senſe, without it: They bore /o 
frrong an Antipathy to the Letter K (for a particular reaſon) that they de- 


_ teſted the whole Alphabet for its ſake. 


C and G, it muſt be noted, that a confiderable Light has been thrown 


vpon ſome Paſſages in the Digeſt, and many Places happily reſtored in it, by 


comparing thoſe two Letters together, in which Rad. Fornerius* has been 


But to proceed in my principal Obſervation, which was the Powers of 


* x. Rer.Quo- 


particularly ſucceſsful. The true and preciſe Date, when the Latter of id. 15. 


thoſe two Conſonants was introduced, we have ſeen above. The Tradition 


| ſeems to be inconteſtable, and this S. Ctum is now doubtleſs the earlieſt _ 


Monument where that Letter appears. 


For the Roman Alphabet was not per fected at once: though I think it 


was furniſhed with all the neceſſary Letters at the Date of our Inſcription, 


manifeſtly here in more Places than one, EXDEICENDVM. EXSTRAD. 
ExXDEICATIS (as it is alſo in the Duillian), and We have no reaſon to 


For of thoſe which are doubtleſs the lea ſo, X. Fand Z, the Firſt is 


conclude from any thing that occurs in this Monument, againſt the Exi- . | 


tence of the other two in the Alphabet, at this Period of Time. And This 
is a ſtrong Reproof of thoſe who have maintained, that the Romans had 
no uſe of X. Y and Z. till the Age of Auguſtus: 


X Litera uſque ad Auguſti tempus non erat, ſed pro ea C et 8 ſcribe- 


bant. A Graecis duas Auguſtus literas mutuavit Romanis, 
Y et Z: et hae uſque ad Auguſti tempus non ſcribebantur, ſed pro 
Z duas SS, ponebant, pro Y vero I ſcribebant 5. a 


And ſuch was the Miſtake alſo of Jfdore before him. The two laſt indeed, 
Y and Z, at what time ſoever introduced, are of uſe only in Tranilations 
from the Greek : h 9 8 | 


Nibi l Auſoniis efſe opus V ſonare dixi, 
Et Zyra ſupremum, nifi Graia verba cogent *, 


They 


5 Pet. Diaconi 

Praef. ad libr. 
de notis Ro- 

manorum. 


6 Terentian. 


4 Mũł aur. v. 247. 
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3 ben were therefore never conſidered as a Part of the Roman Alpha- 


"Quintilian.l. Noſtrarum ultima X, qua tamen carere potuimus, þ non . 


4 | 
| X nov Mme a Latinis aſſumpta pat omnes ponitur literas, r 
r Priſcian. lib, Latinae dictiones egent *. 


PO And indeed the little ufe that Theſe were of, makes me conclude, that it is 
of the laſt Letter of our Alphabet, that Shakeſpeare is to be underſtood in 
one of his Comedies, which I cannot now call to mind; where He fays: 


Thou whorſon Z ED / Thou unneceflary Letter! 


But that thoſe Grammarians are miſtaken in regard to Z alſo, as s well 
as X, when they tie theſe Letters down to the Period I was mentioning, 
is plain from a Writer of that Claſs, but of a higher Merit: 


Mihi videtur nec aliena Sermoni fuſe 121 cum inveniatur in Carmine 
Saliari 9. 


But to proceed: & therefore, and ſuch like Jouble 2 hah 
not of that Neceſſity, as to be coaeval with the Language, were yet of 
that Conveniency, that they could not be wanted long. It was ſome Time, 
before the Greeks ions procured them : and till that Improvement 
came, both Greeks and Latins wrote, what they had to write of this ſort, 
with two Conſonants inſtead. of one: 


Graeci, priuſquam reciperent in ordinem literarum ſucrun : et U, eas 
 guidem woces, in quibus apparebat DP, ut els aryoc, PoE PRoyes, 
et fimiha, ſeribebant per 'ys [AIDE], in quibus vero inci debut k, ut 
ava, ava], do doranog, et ſimilia, per x et 0 [ANAK ]. 2 
quorum declinatione inerat B, ut Agpæi) Aęæbos, per & et o [APABE]. 
Et in quibus II, Ku K ν , per w et o [KYKAOTIE]. 
Similiter Noftri, voces, quae in x literam incidunt, fi in declinatione 
 earum apparebat g, ſeribebant get s, et CONIVGS, LEGS, ef fmilia, : 
per get s. At quae voces . Jiteram habent, hae per b et s ſcribe- 
bantur, fi in declinatione acciperent b, ut cokLEIVS coelibis, PLEBS 
plebis. Poſteaquam a Graecis Z, et a nobis x recepta eft, abiit et il. 
lorum et noſira PERPLEXA RATIO: et in prims obſervatio Nigi- 


5 Waenen, dii, qui in libris ſuis et x litera non eft uſus, antiquitatem ſequens *. 
pag 2 it. 


Comelin. And it is remarkable, that as the Greeks provided a Figure to expreſs 

ITE, viz. Y, (as well as Z for TE or KZ); fo the Emperor Claudius, 
: introduced a Figure alſo for the ſame purpoſe, in the Alphabet of his own 
ew on Country, which however was afterwards laid aſide . 

_ So that in the Roman, as well as the Greek, and all other Alphabets 
beſides, there are ſome Letters of Neceſſity, and ſome of Conveniency. It 
is the Intention of all, to take in the whole ee th of Sound and Expreſſion 
(though not always effected) : and it has been the Art of many to throw 

| in 


9 Velius Lon- 
gus col. 2217. 
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Marks, as double Conſonants, etc. which expreſs 


in ſome compendiary 
more Sounds than one. 


562? 


To this Conſideration may be ſubjoined the Uſe of attributing one Mark 


only, to the different Powers of the Vowels, whether longer or ſhorter. The 
Greeks, when they gave a different Form to their long E, and their ſhort 


one, and ſo again to the O, multiplied the Tale of their Vowels, beyond 


molt Languages beſides: | 

3 | Nulla Vox humana conſtat abſque ſeptem /iteris, 
Rite vocales vocavit quas magiſira Graecia : | 
Quicguid audis praeter iſtas, pars ſon, non vox eri. 
Quinque contenta eft figuris Romuli Latinitas. 
Het Q longas enim nos non habemus literas, 
Nec breves ſemper vocamus his duas contrarias 3. 


And yet it is very well known (and this Inſcription ſhews it) that the 
old Romans, diſtinguiſhed ſometimes between the Long Vowels and the 
Short ones, not indeed by a new Figure, but by giving the long one, the 
Form of a Diphthong. As here, QyE1. sEI. FOIDERATEI, EXDEICEN- 


DVM. VOBEIS. DEICERENT. CEIVIS. INCEIDERETIS, EEIS. OIN- 


VORSEI. VIRE1, for Qui, Si, etc. 
So Priſcian !: 


I quoque apud antiquos poſt E ponebatur, et E] diphthongum faciebat, 


quam pro omni I longa ſcribebant, more Graecorum. 
But this being leſs neceſſary, and the Roman (I) ſerving both Purpoſes, 
as well as the Greek Ira, the following Ages wore down the Practice 


3 Terentian. 
Maut. J. 1299 


* col. 561, 


gradually; and though they ſometimes made uſe of the old Method, yet 


at laſt they finally forgot it. So that about the Auguſtan Aera, We meet 
in Medals and Inſcriptions both with | 
| | Cl vIBVS SERVATEIS. 
| and 
B CIVIS SERVATOS. 


In like manner, as this Plate preſents us with a long I, and a ſhort one, 
ſo alſo do We find a long V, in the Words 10vs1SENT. CONIOVRASE. 
IOVBEATIS, PLOVS., NOVNDINVM. This, I ſay, was generally the Syſtem 
of the early Ages: for, when Priſcian wrote, One V ſerved for all pur- 

oles : . | 5 | | 

Ponitur Litera V in Graecis nominibus, modo loco OY diphthongi, ut 


Muſa pro Mia, modo pro O correpta, ut Homerus pro Ownpes, pro 


eadem producta, ut Fur pro up. 


However, when the Roman Writers had to do with Greek, They pre- | 


ſerved this Diſtinction between the Long V and the Short one, For Numa 
| 4B made 
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7 See Dionyſ. Made Nowas, when it was to be tranſlated3, but Fulvius %. The Cr7- 
Halic. lib. 11. umeri is an Inſtance of both together: for Dzony/ius has it, Korropepuwos. 
We have Inſtances alſo, in the Inſcription before us, of the ancient Sim- 
plicity, in their ' ſingle Conſonants, BAC ANAT IBVS. BACAS.  ESENT, 
HABVISE, ESE, FECISE, ESETIS. ADESENT, TOVSISENT, CONIOV- 
 _ RASE, coVvOVISE. FACILVMED. ec. Upon which may be conſulted 
*1.7., among others, Quintilian +, and Hapercmpbd̃sßʒ. 
5 Pracf. Theſ. | | 8 Nan et e 91910Ng09 1949101 ISS 
Morel. We have here alſo, as in the Duilliun, and down as far as Plautus, 
Words terminated with D, as in SENTENTIAD. SED. EAD. EXSTRAD. 
| SYPRAD. COVENTIONID, .FACILYMED.,,.S0 We. come, in the Roman 
* Prifcian col. Latinity, by Redigo, Redarguo, Redimo, Prodeſt*, and by svyRAD́SCRI- 
$59. · TVN in this S. Ctum before us, if that be one Word, and not two. 


. 410 3 18111 364 IE Sai. ene 
We find Axrviss E, ARVQRSVM, for Aufuiſſe, Advorſum : a great 
210%. Mark of Antiquity. Autiguiſſimi (ſays Priſcian”) pro Ap freguentiſſime AR 
ponebant, Arvenas, Arventores, Arvocatos, Arfines, Arvolare, Arfari dicen- 
tes, pro Advenas, Adventores, Advocatos, Adfines, Advolare, Adfari. Vnde 
eſtenditur recte Arceſſo dici ab Arcio verbo, quod nunc Accio dicimus, quod 
eft. ex Ad et Cio compoſitum. 0 . 


311. z. In the 26 Line We meet with AEN AM. Thus Gelliusò informs us, 
that He ſaw a Copy of Virgil, mirandae antiquitatis (ſuppoſed to be Vir- 
n. Aen. 469. gil's own Book) In quo dus iſti verſusꝰ, cum ita ſcripti forent 
| Veſtibulum ante ipſum, primoque in limine Pyrrhus 
Exſultat telis, et luce coruſcus ana. 
additam ſupra vidimus h literam, et ahena factum: fic in illo quoque Virgilii 
1. Georg. Verſu*, in optimis libris ſcriptum inventmus, el. | 
_ Aut foliis undam tepidi defpumat aheni. | 
That Correction was very early, for Gellius does not forbid the Suppo- 
ſition, that it was made by Virgil himſelf, or by his Authority. The 
Place of Gellius is liable to ſome Ambiguity, as Pierius has obſerved upon 
the former Paſſage of Virgil. However it evinces the Orthography of this 
Inſcription, and is a Proof. of what Card, Noris, in his incomparable Work, 
has obſerved, that the Copies of Virgil, and indeed of all other Authors what- 
ſoever, are to be brought to this Touchſtone, the original, autograph In- 
ſcriptions, which are the ſafeſt and beſt Guides in adjuſting theſe Niceties. 
And ſuch they will always be found, upon the whole, though even Theſe 
are open to human Frailty and Inaccuracy : as when this Record exhibits 
SACANAL, COSDLERETVR, NEOVE, NDSTER, DQYOL TOD, NECESVS, 
and perhaps NoMiNvs, etc. for Bacanal, Coſoleretur, Neque, Noſter, 
Oquoltod, Neceſum, Nomints, So poſſibly, 10vsISENT [lin, 9. et 18.] for 
Jogi. 8 X 
n 
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In the next Line We read MS 0ER POT ISI. Of the latter Expreſſion, | 
it is trivial to obſerve, that it is the Origin of poſit, i. e. potrs fit. I have 
ſomething to remark upon the former. Gnaſcier, or, in the more mo- 
dern Latinity, Neſci, is the fame with Leg: — bi facillime legi palit. 
Thus, like. Axaywwoxey of the Greeks, Cognoſcere with the Romans, 
ſignifies to Read, and is fo uſed by the beſt Authors of Latin. Some- ; 
where in Tally, Brutus is ſaid totum- cognoviſſe Demoſthenem.. We find in * Dialog. de 
Tacitus , Auttores cognoſcere. Nepos has, Librum 3, Epiſtolam 4, Scriptas, Orat. e. 29. 
Literas* cognoſcere. We have Literas cognoſcere in Salluft7 and Cicero s. zin D. 


So Vipian?, e CG ATTAAITY | + Pauſan. c. 4. 
Cognaſcere Inftrumenta eſt relegere et recognoſcere. COTTON 
k - * „ oe 23 40} SITS 23 2h -2.f | atam. C. 5. 


| The Words NEVE MAGISTRATVM NEVE PRO MAGISTRATvo[lin.8.] A e 
ſupport an Obſervation I made at the Entrance of this Work *, concernin g. 1 
a remarkable Conſtruction in the Roman Language. I ſay it is ſomething, « 0 1 y 
analogous to Exconſule, Exgquaęſtore, when We read here Magi/tratum, and, 
immediately following, Pro Magiftratu. So Cicero: Cum Proconſule in is. © 
aa c ↄ __ 
Eques Romanus Proconſule in Hiſpaniam adverſus Sertorium pari im- 
perio cum Pio Metello principe Civitatis miſſus. i 
Pi. AQVIVS SCAEVAE ET FLAVIAE | 
FILIVS 05 
CONSI. ET DIDIAE 
i 
BARBI ET DVRICIAE 
PRONEPOS | 
QVAESTOR DECEMVIRATIVM 
LITIVM IVDICANDARVM 
TRIB, PLEB, AEDIL, CVRYL., _ 
IVDEX QVAESTIONIS. PRAETOR AERARI 
PROCONSVLE PROVINCIAM TBD 
 CYPRVM OBTINVIT etc.“ RE | CCCLX. 32 
The other Variations here from the common Syſtem of Latinity have 
nothing in them very extraordinary, and have been often ſpoke to: Such 
are | es | 
= 43 2 0 CON- 
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CONSOLVERVNT i.e, Conſuluerunt.' 
+... COSOLERETVR nn 1s 11 Conſuleretur. 
DVELONAI — Bellonae. | | 
HAICE | Haec or Haecce: 
AIQVOM SS © Aequum. © 
TABELAI © Tabulae or Tabellae. 
DATAl N 5 Datae. 1 
' OINVORSEL _.,... | Paiverp 
SENATVOS Senatus. 
PRO MAGISTRATYO, Peromagiſtratu. 
rj Lui pl. 
Way An 4 © Mp. 


And thus much 17 my Literary Remarks upon this valuable Remain: 2 
{ come now to conſider more expreſsly the Contents. ee e 
It ſets off in this Form: 


[AI Marcius Lacii Filius Philippus, Spurius Poſtumius Lacks Filius 
Albinus, Conſules, Senatum conſuluerunt Nonis Oftobribus apud Aedem 
Bellonae (Seribendo adfuerunt Marcus Claudius Marci Filius, Lucius 
Ber 7 ah Publit Filius, Quintus Minucius Caii Filius) de Baccha- 
nalibus. | 


The laſt Words De Becehenalibu; I cotiidhr; in ſome dane as the 
Title of the Act; and yet not to ſtand fo diſtin, but to be referred for 
Conſtruction to the foregoing Words Senatum conſaluerunt. The manner is 

OS 76. 1. 2. much the ſame, though the Diction differs, in the SCtum Velleianum 5. 


Quod Marcus Silanus et Velleius Tutor Conſules verba fecerunt DE oB- 
LIGATIONIBVS FEMINARVM QVAE PRO ALIIS REAE FI- 
ERENT, quid de ea re mw oportet, de ea re ita 1 etc. 


apud Cicer. So Caeliusé, 


5 uod M. Marcellus Conſul V. F. Ii. e. verba fecit] DE PROVINCIIS 
CONSVLARIBVS, D. E. R. I. C. etc. i. e. de ea re ita cenſuere. 


Again: By Bacchanalibus here I underſtand neither the Perſonae 
Bacchantes, the Bacchanalian Rioters, as ſome do; nor the Liberalia, the 
Orgia, the Rout itſelf, often termed Bacchanalia; ; but the Sacraria, 
or Places of Meeting. Thus at the concluſion of this Inſcription : 


BACANALIA VTEI DISMOTA SIENT IN AGRO TEVRANO. 
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80 Ling?, eee 7 
Bacchanalia tota jam pridem Italia, et nunc per urbem etiam multis 
beit M. 5 Lin $i 
And again, 


Demolientes nos Bacchanalia, diſcutienteſque nefarios. coetus cerneretis. 
Ando, Ry K 


| | | #2 TEA 9 $.18, 
Datum Conſulibus negotium eft, ut omnia Bacchanalia Romae primum, © 
deinde per tofam Ttaliam diruerent, © * 
So Tfdore in his Glofſes : | 
Bacchanal. Sacrarium Liberi Patris. 
And Plautus , 6 Pu 1 
Alat! perii bercle ego miſer. aperit Bacchanal. 


The SCtum begins in the uſual Style of theſe I vix. the Names 
of the Confuts, who made the Propoſal, or addreſſed the Senate; the 
exact Date both of Time and Place: and laſtly the Atteſtation or Sub- 
ſcription of ſome conſiderable Members, expreſſed in theſe Words: Scri- 
bendo adfuerunt M. Claudius, etc. Though this laſt is the Form of many 
S. Cta, yet I apprehend it to have been not of univerſal practice, or the 
moſt abſolute neceſſity. It is probable, that Matters only of Conſequence 
were thus diſtinguiſhed. Such were not truſted to'the Notary alone, but 
for greater Solemnity, the Inſtrument was formally atteſted by ſome of the 
principal Senators: as our Returns to Parliament are by Indenture of ſome 
of the Conſtituents, or capital Burgeſſes. This, I think, is a more plauſible 
Reaſon, than what I have ſeen aſſigned by a very good Writer, who takes 
this to be the Practice under the Republic, and diſcontinued after wards. | 
But Time has nothing to do with it: The following preſerved by Fabretti * pag.61z: 
is low enough in Age, and yet preſerves the Form I was men- 
tioning. | EE Cs | „ 
L. NOVEMB. I. NONIVS RVFINVS POMPONIANVS Q. VESONIVS FVSCVS P. I. D. 
SCRIB. Abr. o. LVCRETIVS HELVIANVS M. TREBIVS PROCVLVS L. CAMMIVS MAXIMVS 
8. C. VM PRONA VOLVNTATE HONESTISSIMO Ax VLTRO c. POLLIO IIIL. VIR- 1. D. 
| IN PROXIMVM ANN VM PROFESSVS SIT. Wo FACTO HAESITATIONI PVBLICAE IN PARTEM = 
MORAM ADEMERIT PLACERE EI OO MAGISETIA CAETERI AD BENEFACIENDVM IN REPVBLICA 


' PROVOCENTVR. STATVAM EQVESTREM AVREAM IN FORO x. PONI CENSVERVNT. 


PRIM. CENS, c. LVCRET, HELVIANVS, Fract- 
vg 5 TTL £63 Tract. Tom. I. 
Whoever deſires to compare the Decree of Senate, now under conſide- De Legg. 
ration, with others of the People of Rome, will find a pretty good Col- {2505 
lection ready at hand, made firſt of all by Placentinus 3, and afterwards, 1592. 4. 
with more exactneſs, by Anton. Auguſtinus*, and Briſſontus5. See alſo x 5 Pup 
i e „ | Carers tn 


* « 


XXXIX. 15. 


PF 


— 


5 f. 16. 


* 
3 4 


> Aul. III. 1, 
6. 


* © II. Fam. 
. 

De Aquae- 

ductibus. 


XV. 11. 
De Clar. 
Rhetor. init. 
7 Not. ad 
Auguſtin. 
D. Lib. 
XIV. Tit. 6. 
9 D. Lib. 
XVI. Tit.1. 
D. 5. 3. 20. 
6. 


® Probus, etc. 


7eje Rep. 
fideque ſua 
videretur. 


. Gell.XV.11. 


Sueton. de 
Cl. Rhetor. 


init. 


3 XXXIX, 18. 


Ciceros, Frontinus 4, Gellius 5, Suetonius *, Vrfinus", and the expreſs Words 
of ſundry in the Digeſt, under their n ſc. Ad SCtum MA- 
CEDONIANVM?, VELLEIANYM ?, and elſewhere, One of the fulleſt and 
moſt perfect there is a S. Ctum under Hadrian, preſerved by Vlpian ad 
Edictum, who preſerved indeed, in that Work, moſt of the reſt, 
To proceed: The firſt Clauſe of the Act or Decree runs thus: 
[lis] qui Foederati [P. R.] fint, ita edicendum cenſuere. Nequis eorum 
acchanal | Aedem] habeat : Si qui ſint, qui dicerent id neceſſe eſſe 
[ſc. fi ea religione tenerentut] 27s '[edicendum cenſuere] ut - 
mam venirent ad Praetorem Vrbanum; et eorum oratione audita 
[ for ſo it is to be read, vB1/FORYM VERBA'AVDITA ESSENT] 
uli de iis ſlatueret Senatus Romanus, Ceutum ad minus praefentibus. 
The Form and Manner here is very obſervable. SVE RE, the Term 
of Art for the Judgment, Reſolution or Decree of Senate: For fo the 
Books of Notes have it D. E. R. I. C. De ea Re ita cenſuere : and ſo it 
occurs in ſeveral Forms preſerved to us. Now as Cenſuere relates to the 


Act of the Legiſlators, ſo Edicendum regards the Magiſtrate, and tends to- 
wards Execution. The Conſul, Pradtor Cenſor, or Aedile pronounced or 
proclaimed for Obſervation, what the People or Senate had enacied for 
POO TE» ( A 2 1 
C. Fanmio Strabone, M. Valerio Meſſala Coſs. SCtum de Phileſophis et 
ae Rhetoribus Latinis factum eſt. GE TH | 
M. POMPONIVS: PR. Ss. C. QVOD v. F. 
DE PHILOSOPHIS: ET DE RHETORIBVS 
D. E. R. I. C. VTEI M. POMPONIVS - 
PR. ANIMADVORTERET COIRARETQVE. 
VTEI E. E. R. P. F.S.V.3 VTEI ROMAE 
NI ESSENT. 85 
Aliquot deinde annis poſt id SCtum Cn, Domitius Aenobarbus, et L. 
| cinius Craſſus Cenſores de coercendis Rhetoribus Latinis ita ED1- 
XERVNT. . . | | 
RENVNCIATVM EST, etc !. 


Fi! 


I have to obſerve moreover upon this Clauſe, that it contains the Re- 
ſolution of the Roman Senate in regard to the Temples, or Places of hold- 
ing theſe Aſſemblies; and directs the Conduct of their Foederati, their Al- 
lies and Confederates. This was ſurely Satis pro Imperio. But fo it ſtands. 
The Roman Citizen together with the Socius Nominis Latini, and all other 
Socii whatever, are conſidered afreſh in the next Article. This directs 
therefore, that ſuch States or People, who pleaded Preſcription, Religion 


or Conſcience, againſt the Operation of this Act, ſhould take e 


etition. 


to Rome, by their Syndics or Agents, and be heard upon their 
So Li Vy 5. 5 | | 


Datum 


Datum Coſſ. negotium eſt, ut omnia Bacchanalia Romae 5 dein- 
de per totam Ttaliam diruerent. Bxtra' quam fi qua ibi Vetuſſa Ara 

aut Signum conſecratum eſſer. In reliquum' deinde Sto cautum et, 

Ne qua Bacchanalia Nomae, neue in Italia eſſent. Siquis tale ſa- 

crum ſolenne et neceſſarium duceret, nec fine religione et piaculb 2 
id omittere poſſe apud P. Vrbanum profiteretur, Praetor Senatum 
— i ei permiſſum eſſet, quum in Senatu Centum non minus 4 
eflent Dow's ) 8 eie Das Uh BIO SET 


The next Article relates to the Practice and Conformity of the Sub- 
jet; EE <A . 5 We | 
That: no Roman Citizen, That no Member of the Latine Name (Theſe 
were Allies of the cloſeſt Connection with the Romans) in ſhort, 
That no Ally whatever, ſhould' frequent theſe Meetings, without a 
Licence, and under ſuch other Reſtrictions as the Article ſets forth. 


BACAS VIR NEQYIS ADIESE VELET. are the words of the Statute. 
ADIESE is Adiiſſe, and VELET is Velit: and both together amount to 
ADEAT or ADITo. BACAs ſtands for Bacchas (ſor double Conſonants 
and Aſpirates were novel things), and means the Mulieres Bacchantes, the 
Baxyas, as they are called by the Greeks : Euripides has a Tragedy under, . 
that Title. Thus are thoſe paſſages to be underſtood in Livy*, BAccais e 
cam ſe initiaturam. And? Religionis ſe cauſa, ut voto, pra. valetudine ſua 11.5 10. 
facto liberetur, BAccn1s initiari velle. And the fame Writer adds*, Primo * Ibid. $. 13; 
ſacrarium id Feminarum fuiſſe, nec quenguam Virum o admitti ſolitum. Tres 
in anno ſtatos dies habuiſſe, quibus interdiu BACCans initiarentur. Sacerdo- 
tes invicem Matronas creari ſolitas : Pacullam Miniam — omnia — im- 
mutaſſe: nam et viros eam primum ſuos filios initiafſe — Ex quo in promi- 
ſcuo ſacra ſint, et permixti viri feminis, et noctis licentia acceſſerit, nibil ibi 
Facinoris, nibil flagitii praetermiſſum. E 


The next Paragraph, or Article, is grounded upon the frequent Statutes 
of that Country, DE cOoLLEOIIS ILLICIT1S, For Colleges or Frater- 
nities are underſtood here, by the Expreſſions of Having a public Purſe, 
of Entering into Articles, of Being ſubjef to Rules and Ordinances —Pecu- 
niam communem habuiſſe — Conjuraſſe — Convoutſſe — Conſpondifſe — Com- 
promifiſſe — Fidem dediſſo. «1091 100 
All Meetings, Aſſemblys | Collegia] among the Romans were either 
1. Licita. en Hb | | | 
2. Illicita. | | | 
3. Neither the One, nor the Other, but what We may call Privilegiata. - 
That is, They were ſuch, as were neither ęabliſbed by Law, nor yet 
forbidden by it, but came under anothen Deſcription, and may be ſaid to 
be allowed or tolerated. | his 
| | . 


8. C. MARCIANVM. 


1, COLLEGIA LIcIA. By theſe are to be underſtood what We now 
call Incorporated Societies, empowered by Charter or ſufficient Warrant, 
to meet together, in order to carry on ſome uſeful buſineſs or purpoſe: 


to have a public Cheſt; to uſe a common Seal; to plead and be impleaded, 
ke a ſingle Perſon. 


For a College, Company or Corporation is a Society of Men ſo unit- 


ed, that, in the Operation of Law, many. Individuals ſhall ſeem to conſti- 
tute only one Individual. C N 


D. 46. 1. 22. 


. n GY YL: 1 44.4 . a a 1 
Mortuo reo promittendi et ante aditam bereditatem fidejuſſor accipi po- 
Feſt : quia Hereditas perſenut vice fungitur, ficut Municipium, et 
Decuria, et Societas. : | | 


| X'S. 2YGIVD  HOVAMOUR 
But becauſe the primary Attention of all; civilized States is to guard a- 


gainſt the probable danger of Many combining together, no College or 


. 3.4.1. 


deemed Nlicita; and aſſembled againſt Law. 


Society was ever looked upon ito 'be lawful, but what was ſpecially and 
expreſsly founded by public Authority: 1 | | 
Of this the Words of Caius are a ſufficient Evidence. 


Neque Societas, neque Collegium, neque hujuſmod: Corpus omnibus 
here — 2 — 4 Legi dare. . et Prince — tuti- 
onibus ea res coercetur. Paucis admodum in cauſis conceſſa ſunt hujuſ- 
modi Corpora Item Collegia Romae certa ſunt, quorum Corpus S. Ctis 
atque Conſtitutionibus Principalibus confirmatum eft — Quibus au- 
tem permiſſum eft corpus habere Collegii, five cujuſque alterius eorum 
nomine, proprium eft ad exemplum Reip. babere res communes, ar- 
cam communem, et Aftorem froe Syndicum, per quem, tanquam in 
Rep. quod communiter agi fierique oporteat, agatur, ſialt. 

But it is to be obſerved, that if theſe Collegia Licita did in any Shape 
abuſe this Right, or aſſemble to any other purpoſes, than what was ex- 
preſſed in their Grant or Charter of Incorporation, They were forthwith 


* 


And by an Argument a Fortiori, ſuch much muſt needs be the Caſe of 


thoſe Collegia, which were only Privilegiata. 


The Foundation of ſuch Companys or F raternitys is ſaid to be a Mea- 
ſure of Numa's, who, upon his Acceſſion, found the City torn to pieces 


by the two Rival Factions of Sabines and Romans. 


P Ev KOT TELE eig rouadg TAE: To ouumeay . Ex d TeTwv, eig 5 
ETtpas ewCaruy dia og, 755 para exeivyy τν pEYHAT & evi cc, THI 
EAQT|00 wv £v0102T TT ] ᷓ ] ay. zu de 7 Lao KATHY TH; rixvæg, AvAnrov, 
Xpuouxown, TexTovwy, BaOtwv, ExuToTopuay, Exurodebuv, XaAxtwy, 


a—_m mt „* 


* Intereſſe putavit ut multitudinem in plures diſſecaret partes, utque conjiceret ex his in alia 


diſcrimina, atque ita primum ingens illud diffidium ebliteraret diſtractum et diſſeminatum in mi- 


nuta, Diviſit autem civitatem per artes Tibicinum, Aurificum, Fabra um, Tindtorum, Sutorum, 
Fes Co- 


8. C. MARCIANVM. 
ly. rag 95 Xo:Weas rixpas 115 rauro cf, &v aur or 3 25 
7 areduFe e Kowtvics de CN Tuvods 8 geo rte, ch 


àxd g EVE Tprwioas, 7 Tore Troy ex 178 rt ve To Nen xy 
would, rug N Debug, rug d Phe *. 
Thus Thoſe who had a Charter or Warrant, would ſometimes expreſs 
that Authority: 
If CLAVDIVS. 
CHRESIMVS. OB HON 


| Wt NQYVENNALITATIS . 
”  COLtEGIO DENDROPHOR. 


| ROMANOR. QVIBVS EX 
S. C. CORE LICET *. | 


$411 4/ ee EX DECRETO - 
ORDINIS CORPORIS' PISCATORVM 
ET VRINATORVM 'TOTIVS ALV. TIBER. 
 _QVIBBVSEX S. c. COIRE LICET*. 


rA 
HosrIL IAE N 
HOS TILIAN AE 

VIVIR. AVG. SOCT __ 

QVIBVS EX PERMISS. DIV, PII. 
ARCAM HABERE PERMISS. 
PRINIAE BENEMERENTI yp v. 

2. collagia illicita. 


Collegia fiqua fuerint illicita, Mandatis, et Coflinuimitus, et S. Ctis di 
ſolvuntur In ſumma autem, nift ex S. C ti auctoritate, vel Cae- 
ſaris, Collegium, vel guodcumque rale corpus coierit, contra S. Ctum, 
et Mandata, et Conſtitutiones Collegium celebrat s. 


Againſt theſe unlawful Aſſemblies We find a Law as eats as the Reign 
of the ſecond Tarquin : - 


Curb dus, TE cums, 90% Tgorepoy EY4vovTo, ane, by | Operrpagrir, by 
verbal, irre Ty wb, Yin rb aygav, WP | lego: 3 Sverlas, mac. 
v rote peer, ou , ive . n 4-46 eig 70 euro woher He 
Acc cemoporres per GNAn Mov TFOLWVTHL ww d cat TY pans” VG 


Coriariorum, Aerariorum, Figulorum. religuat artes in unum coegit, fect ue ex omnibus corpus 

unum, collegiaque et concilia atque ſacra cuique ſectae decentia attribuit. Ita primum ſuſtulit ex 

urbe factiones, ne hi Sabini, illi Romani vocarentur. 

| ® Coetus omnes, quotquot olim fuerint, Paganorum et tribulium, vel vicinorum, tam in urbe 
quam in agris, ſacrorum et ſacrificiorum cauſa initos, iis omnibus interdictum eſt ne aliquid 


conferant, ejus rei cauſa, ne multi inter fe coeuntes confilia clandeflina invicem agitarent de Rep. 
evertenda, 


N 1 | | The 


569 


þ 5 Y * Platarch in 


155. 5. Edi 
Bryan 


be Boiſſard. VI. 
P. 104. 
Gruter. 


CLXXV. S. 


3 Gruter. 


CCCCXCI. 1. 


4 Gruter. 
cbxix. 


. 47. 22. 5 


5 Diony ſ. 
Halic. Iv. 
43+ 
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The Romans therefore were _— jealous. of all ſuch Combinations The 
XII Tables reſtrained them, e 6 ſeen e ; and. ſundry Laws 

and S.Ctg afterwards. One is nn pon the Oration of 
Tully againſt Piſo, which in the Conſulſhip of L. Careilius Metellus, 


+D.3.4.1. and 9. Marcius Rex A. V. C. gr 4 alſo te! gn _ cited +, 
Win 80 Julius, 


5 Sueton.F. - Cuncta Collegia, practer anviqubru „ du tlne, uncut: 

2s i 73-4 

Fa And Auguſtus: AA 

Es Plurimae Factiones, titulo Calleyii New ; ad nullius non facinoris ſic 
614. in Ang; . etatem coibant — Collegia, Procter antiqua et legitima, diſſobo1t®. 
32. 


3. Collegia Privilegiats,/ Jam authorixed to fet out this Sort, via. Such 
Aſſemblies, as the Law neither looked upon in the Light of Collegia Li- 
7 D. 47. 22. cita, nor Iicita: Quae coire Ne — as Marcian expreſſes it ?, 

Theſe did not meet dy any public Authority, but were connived at only, 
but that however no longer, than while They kept within the Law, or, as 


Marcian continues it, dum tamen er gel non f at 80 8. Crum, quo illicita 
Collegia arcentur. SLANT AX .4 CV FJ 


Thus much for the "general TRE: of Law 3 in the Section or Arti- 
cle before us of the S. Crum Marcianum. To go over it more minutely: 


I read, Sacerdos 1 nequis Vs ir ae, Mag! ifter neque Vir neque Mulier 0 
quam: eſſet, eto. Hunt! 


And underſtand it bu; 


Theſe Bacchanalia being properly a Female Rite, as We have had oc- 

caſion to obſerve lately, and Livy alſo acquainting us, that N 
* xxx1x.13. were the onl ly Prieſts, till an Innovation was made by Paculla*; 

5 Injunction of Law, at the Head of this Article, was to reſtrain jo 
Male Sex from executing that Office; which Practice had been found of 
dangerous Conſequence, and was moreover directly repugnant to the Na- 
ture of the Solemnity and the Inſtitution. What follows there, may not 
be ſo eaſily apprehended, _ 


Magifter, 1 obſerve, was the common Spies of ſuch who preſid 
ed over any Society. 


 Magiſtrare, Aer ud Ag. non Alan, Dacbores Artium; 
ſed etiam Pagorum, Societutum, Vicurum, Collegiorum, Ka di 


.cuntur, quia omnes hi magis ceteris poſſunt : unde et gifiratus, 
„ Feſtus. Add qui per ue ere Tn OR 9, 
Gothofred 
. ad. D. 3 16. 
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MAGIS TRT QVINQVENNALES ©» 
'-  COLLEGTF FABRVM TIGNAR. LVST. XI 
Q. NVMISIVS MARTINI pa 6 | 
F., FLAVIYS .ONESIMVS.... ..... 
L. NAEVIVS L. F. PHILIPP. 
. HORTENSIVS TTRANN VS 
Q. LOLLIVS ERM 


N x 


* 
4 


e . ee e 
Magiſter Sacrorum, aut Sacerdos ef/et . But here the Act of Senate with a xxx. 18. 


Preciſion Pepe to be attended to, directs, that No Man ſhall execute the 
Office of rieſt at thoſe Rites : and that the Office of Magister (without 


mentioning or adding Sacrorum, as Livy does) ſhall be utterly aboliſhed, 
and ſtand interdifted to both Sexes, I take it then, that One was of 
a Religious Turn, and the Other of a Civil. As the Senate was not 
diſpoſed to exterminate, totally the Worſhip of Bacchus upon the religious 
Plan of it, We find them here therefore aiming at the Reformation of it 
only, and endeavouring to reduce it to that Plan accordingly : sAcERDpos 
NE QvIS VIR ESSET, becauſe Women were the Prieſts, . But as under 
Colour of Religion, Clubs and Confederacies were maintained, which had 
nothing to do with it, ſo I take Magiſter to be ſomething out of Devotion, 
the Sur-Intendant of-thoſe — Orgies, which the Senate was reſolv- 
ed to aboliſh, and therefore enters it into their Reſolutions, AG IS TER 
NEOYE VIR NEQYVE MVLIER QVISQYAM'ESSET — NEVE MAGI- 
STRATVM NEVE PRO Mais TRATV PECISSE VELIT':; neither 
GRAND-MASTER, nor Ic. RA. And this is followed by a Recital of 
thoſe Acts, which are natural to ſuch Fraternities: corpurae, convoutſſe, con- 
 ſpondiſſe, compromiſiſſe, fidem dediſſe, ete. all of them equivalent to ſigning Ar- 
ticles; and heaped up with great Plenitude of 22 (as I have formerly 
obſerved in ſome ſimilar Inſtances?) to leave no poſſible Room for Evaſion, R 
| | 40 | * 
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1 follows in this Clauſe. 1 ſe 825 20 21208 =} Sr E 5 1 Kurd | * 
SacRA IN OCCVLTO NE QVISQVAM:BECISSE VELIr. 

© Gronoviis gave it s Ach IN DEVOTED, | Habyerti who' met with a- 
nother, and a better, Tranſcript, sa cRA TND VO To. Bynker/boek, who 
wrought upon theſe two Copies, by comparing the One with the Other, 
and had no Original to ſteer by, imagines He can ſee 4 conſiſtent Senſe in 


Gronovius Text, ix Dprvoro: however, He prefers a Conjecture of his 


own, INDE voTo, As for IN D YO TOD, Which, to uſe his own Words, 
Fabrettus vitigſſſime exhibuit, et quod Nemo intellexerit, He entirely diſ- 
cards it. Now This turns out the true Reading at laſt; I mean it is the 
true Repreſentation of the Copper, though the Workman failed in his 
Duty. For by a kind of Fatality in his Art, this is the third time, in this 
ſhort compaſs, that He has given us 4 D for an O. IN DG YT Top, Iege re. 
od, ? ob, or, in the more modert Orthography, oecvLTo. 

By this the Senate meant clandeſt inely, retiring. from public notice, and 


avoiding all kind of Inſpection. The PpRIVA To which follows, may ſeem 


to ſome, to anſwer that Senſe, but does not. The Proviſion of the Act in 
that place relates to ithe.Circumſtance of the Houſe, the Room, or the 
Building: Let there be no. Glandeſtine Meetings :of this ſort, either in any 
public Building, or private Apartment... oo 0 | 

This may be thus perhaps better conceived, » Places of Worſhip were 


either Public or Private; either ſet apart by public Authority, or aſſigned 


9 Groter. 
AIV. 2. 


to that Purpoſe by the Will of the Owner. As We have therefore for- 
merly * diſtinguiſned between Res Sacras and wy 4 upon that Plan 
We may diſtinguiſh between Aedes Sacras and Religioſas : which cor- 
reſponds to Publicas and Privatas s. | 
|  IVNONIBVS SACRVM 
M. MAGIVS M. L. AMARANTVS 
155 \ 9% Sar err 
MAGIA M. F. VERA MAGIA M. L. ILIAS 
AEDEM SIGNA III. PORTICVM MACERIS II. 
CVLINA ET LOCV IN QVO EA SVNT 
. VOTVM SOLVERVNT 
| Loco PRIVATO?, 

Here again, was a Licence provided for tender Conſciences. The Ma- 
giſtrate was to be acquainted with the Scruples, and to lay them before 
the Senate: by whoſe Authority He might iſſue out his Licence: For 
here, as before, there can be no Senſe or Conſtruction, unleſs We read 
10VSISET, and refer it to the Praetor. | 1 

| x/ i 


c MARCIANVM. 
The next Article ſets off with a great difficulty in the Copy which 
Gronovius had from the Papers of Joon de Witt: HOMINES PIDVS v. 
OIN voRGET, ' Fabreit had it exactly right 'PLOvs, agreeably to our Fac 
Simile. This again was fatally glad by e who goes to work 
upon the faulty 5 of Gronbvius, 209. e out from thence oMNes 
P, IDVS v. 1. S. Hie 6 N intiſ. 2 


When that Writer . enſe 3 is hurt by Pabretti's Reading, 


if the Words Plus 50 app 5 7 5 10 585 follows, viz, 7. wo Men and 
Three Women, I can 1935 poſhbly | 


im. Fas can there be a 
greater Conſiſtency tha 


Inju Aion 1 in theſe Terms? vis. 
Theſe Religious e, 155 not conſii of more than Five of both 
Sexes, upon any Account whatſoever. Of which, the Number of Men 
Hall not exceed Two, nor the Number of Women, Three. © 
Moſt that I have been faying, will be ponroed by Lan, who gives us 
a ſhort Abſtract of this Concluſion, of enen | 


In pl quum deinde S. Cto cautum eft: Ne prin Bacchonolia Romae neve 
in Italia effent : Siquis tale ſacrum folenne et neceſſarium duceret, 
nec fine religione et piaculo ſe id omittere poſſe apud Praetorem 2 
banum profiteretur ; Praetor Senatum conſuleret, fi ei permiſſum eſſet, 
quum in Senatu Centum non minus ent, ita id ſacrum faceret, dum 


223 


1 


WS . 18. 


ne Plus quinque ſacrificio intereſſent * neu qua pecunta communis, neu 


quis Magiſter ſacrorum, aut Sacerdes eſſet. 

I ſee no reaſon again, that B ynterſboel had to quarrel with the Word Mv- 
LIERIBVS, It is pgſible indeed, that the Workman might be milled by the 
Terminations DvoBvs, TRIBVSs, to give it MVLIERTBVS alſo, as that 
Writer obſerves: But at the ſame time, He will'not diſpute the gs . 
of this Paſſage, Viri plus duobus, Plus tribus mulieribus —— 


The next Article i is conceived ies 'E 


Haec ut in Concionibus veſtris edicatis per tres Nundinas, atque ut Se- 


natus Romani Sententiam probe et efficaciter intelligatis, hoc eodem 
S. Cto cautum eff et proviſum. 


This was a Direction to the Magiſtrates of ts Saberinate States how 


to conform themſelves upon this Juncture. For Copies of the Decree were 

doubtleſs ſent to all the great Corporations in the Roman Dominions at 
that Time: differing only inthe loft Word - TIn'a@R0 TEVRANO; which 
leems to ſtand in the Place of the Addreſs or 28 of the Inſtructions. 
And the Plate, now at Vienna, was infallibly the Duplicate or Counter- 
part of the $ .Ctum, which the Magiſtrates of that Diftrie, the Ager Teu- 
ranus, ordered to be engraved according to the Tenor of the Decree in theſe 
words: ATQVE VTI HOC IN TABVLAM AENEAM ix cp ERETIS, ITA 
SENATYS n CENSVIT. Moſt of this, 1 fay, appears from the 


Clauſe 
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* XXXIX. 14. 


Cie III. 
Philip. 12. 


9 Praef. III. 


Vol. Theſ. Jur. 


Rom. pag. 4. 
.* Praef ad 
Part. 11Itiam. 


Antiqq. Rom. 


2 De Capi- 


tolio. Cap. 30. 


3 deLegg. c. 
38. 


+ Iv. Miſcell. 


C3; 


5 D. 8. 2. 2. 
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EORVM SENTENTIA ITA FyLT.;. as 


PEA 


8:C:;MARCIANVM. 
Clauſe before us: where We ſee l of; — in fappreſſi 
this Miſchief, \ wherever their W ording to the Words | 
of Livy *, Edici practerea in Vrbe Rot | 
NE ae Qy1 BACCHIS, eg. 
The Article before us, it muſt ba en 251 oh he Words | 
does One 155 the) following with 


ITA SENATvS AEQUYM CENSVIT... * em Equivalent or Tan- 
tamount to CENSVERE above. Thus Wou often vary their Ex. 
preſſions in their public Forms and nee as _ 

= Ky nog” NA 


* 


The next Paragraph contains the Penal Sauce "TW 


Whoever ſhall offend againſt the Premeſles;) eee - Se- 
nate declared guilty 4 4 Seo Pct Offence, 


25111 NM Di: a 33 


The Following, as I e directs chat ner favs be taken of 


this Decree in Copper, the fual Method of recording their public Acts, 


or ſolemn Proceedings, | 
Decreta in Aes incidenda et in Capitolis ec curaverit 50 
Almoſt in the very Language of our Decr ee. 


Vſus Aeris ad perpetuitatem Monumentorum | jam 15 ia tus ef, 
2 aereis in guibus publicae Conſtitutiones gear: he 9 


Nui Tabulam aeream — Tefixerit — lege Julia peculatus tenetur v. 
Much has been collected upon this Head by ſeveral, Aegyptius upon this 


very S.Ctum, Muelen*, Ottos, Hotoman *, Rycquius *, Manufius 3, Brodaeus “, 


and others. I have not been wanting in this Conſideration, nor in procuring 
Materials for the Illuſtration of that curious Remain under the Name of 
Pomponius 5; which contains, but under the diſadyantageous Circumſtances 
of Incorrectneſs, the earlieſt Hiſtory of the Roman Law, now any where 
to be found. It is ſtrange that That Author ſhould contradict the expreſs 
Authority of Livy, and the known Practice of Antiquity, when i in his Ac- 
N . the XII. Tables. He has che aer Words G: 


It is well known, that the ITY TY ufe of Copper for theſe Pur- 
poſes, both before and after this Period, as Livy and others tell us, They 
did here. And I have ſome reaſon to-think, ir they had not the uſe of 


Ivory fo early: or how'it: could be well uſed for this purpoſe, if They 


had: Some Writers upon this paſſage, have been inclined to ſubſtitute 
Roboreas : Which is en may n, to the nnn En in 


Pomponius Text. TI 


AA 


The Article, that ls next, SEG to the Publication of this Decree, 


and contains nothing very obſervable or very nne upon that 
Subject. | 


The | 


83C — 575 


The Final 6 "Odhdtvding ph, being the e of the. 
Ayer” Tenramis (in which point ks pas Ebene fu L 
met wick more Poubts, ban ei ee d reaſdnably expect 13 — 1 55 1 
the Hiſtory of this TranſaQtion, _ he words of Ling, and, the Contents 
of this S0 tum, We find it wia efotation- of Senate, to reſtrain the 
Abuſes of theſe Ceremorih, e Ee maintain at the fame time ; a Tender- 
neſs for all that looked' ke Reitz n, qr © old e The Wend 


of Livy 1 ate: 10 yo! 9 AAA XXXIX. 18, 
Singtnnifial bas 2410 T1 Bild, | 
Datum Negotium Cor ulibus, ut omnia Barchanalis AER 5 

deinde Per totam Halium Artern, extra gan, Vs! ibi vetuſta 


Ara aut Signum conſecratum eſſet. 
= in the Style and Manner of this INT 


 BACCHANALIA I WIA Sr EXTRA” Ornbt 81 Ov m SACRI ker 
— - FACIATIS vrI DISMOTA SINT IN AGRO | TEVRANO. | 


55188 
2 3 ts 


I have gone beth! the moſt material and intere ling Traits of this 
S. Ctum, and _ poſſibly at greater leifure,”eonfider it more diſtinctly 
and accurately. x. MY Reader, at the cloſe of thele: Obfervations,. may not 
poſſibly be.diſpleaſed to bind, (for the fake of Compariſon): the moſt per- 
fect Form 8 This only excepted, of an old S. Cum, And though it 
belongs not to Rome itſelf, but = one of their Munic: pia, It has not the 
leaſt Deviation, in Mannerand Forms; from N 128 0 e or S. C 
of hs __ Mezropolls, | g 


O% - fy ry 
&. 4 3 * „ 


L. ARRVNTIO STELLA — IG 
L. 1VLIO MARINO | N j 
VII. K. Nov. A IRH 
M? ACILIVS. PLACIDVS L. PETRONIVS mot 6 | 
Ir vm I. D. $.4 C. FERENTINI IN CIA AEDIS MER +i. e. Juri 
CVRI SCRIBVNDO  ADEVERY NT G N MAB © | | bone — hes | 
CIANVS T. MVNNIVS NOMANLINVS 8 
QVOD VNIVERSI V. F.5 T. POMPONIVM. BASSVM dane — 


SIMVM VARYM DEMA DATA SIBI: CYRAM: AB 
INDVLGENTISSIMO IMP. CAESARE NERVA TRAIANO | 
AVGVSTO GERMANICO OVA AETERNITATI ITALIAE © 
SVAE PROSPEXIT SECVNDVM LIBERALITATEM EIVS 
TTA ORDINARE VT OMNIS AETAS; CVRAE'EIVS'MERITO 
GRATIAS AGERE DEBEAT I VT TANTAE 
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38 © NOSTRO G D. E. R. E . D. K AI . {1 
Placeret. de ea PLACERE CONSCRIPTIS, LEGATOS EX HOC tt è nr. 
ö MITTI AD T. POMPONIVM BASSVM CLARISSI  _ . 


MVM VIRVM QI AB EO IMPETRENT IN. GIANT 
TELAM AMPLISSIMAE DOMVS SVAE MVMNL ; 
CIPIVM NOSTRVM RECIPERE DIGNETVR. ,. if oe 35 
PATRONVMQVE SE COOP TAN TAL on oval a 
HOSPITALI INCISA HOC DECRETO N DO Pl 
SVA POSITA PERMITTAT. CENSVERE.”., © 
EE 
A. CAECILIVS A. F. QUVIRINALIS Er nit | 
; QVIRINALIS F, AMS BS ei 549i AI 
pace Jac. © From a Copper Plate in the Medicean Collection . an 4.68 


de Teſſeri e ee eee + HA 
Hoſpitalitatis NOW from all that We have ſeen, from the Hiſtory of this great 
Gli. Arronzii Tranſaction, and from the Reſolution of the Senate upon it, thus preſerv- 


> a 


Gi Zabarell- ed to us in its original State, nothing can be more certain than this Con- 


* n > bes 0 A 


ag. 23» ? 46 
Vi. Ap- Cluſion, viz. Za 


Faſtin de. That the Probibition, ur Interdif? in this Decree did mt direttly bye a. 


IL. et S. Ctis. gainſt the Profeſſion of a Religion, confidered as ſuch, nor am Meer- 
Covi. ings upon that Account ; but that the State only teak the fair and rea- 


3 ſenable Meaſures to guard itſelf, and maintain the public Security. 
icript. Anti, But the Aſſembly, which gave birth to this Decree, was the greateſt 


N 7 Alarm which could poſſibly happen of that Nature. When not à Few, 
but, as it were, a People ; when ſeveral Thouſands of the moſt profligate 


3.16. 5 ho . | 
” Characters, aſſociated without Law, clandeſtinely, and, what finiſhed the 
horror of the Idea, by Night, the Government ſaw there was nothing, 
which they might not appreh ene. | 
The Bacchanahan Mylteries were ever of this unlucky Complection. 
RE FO hs 9 lege vx rg, 7 pet} Tpepay reg; 3 | 
wg . N A. Nu rug rd wN. Tepevorin” txer Trorog) 


Qualis-commotis excita ſacris 
Tbyas, ubi audito ſtimulant Trieterica Baccho 


+ Virg. Iv. Orgia, nocturnuſque vocat clamore Cithaeron®. 


Aen. 301. 2 $ B38 — 1 1 : 
e ee | Nycteliumque patrem, nocturnaque Sacra precare ?, 
— Am. Non hac Trieterica vobis 
. 3 as . I . 
1 Nox patrio de more venit N 
Theb. 661. — — — — —————— — — — ga — — — 


* P. Haec vero Sacra noctu an interdiu 2 ? | 
D. Noctu plerumgue, Tenebras enim habent aliguid auguſti. 


They 


$-C.- MARCIANVM. | | 377 
They were upon this Account called Ny#elia*, and the Deity They * See Hh ch. 


worſhipped, as We have juſt now ſeen, my. Pater. There i is a re- 3 : 
marka Paſlage in Plurarch *: 4 | « Quack. 


lt. 
| Aw Tay 1 Oauprioy dsp elgyera: [Hedrrs] — ere 2 Hee Abyyow, PER 


Are OyGyou 6 r Ae. iTy; E Tic d KITTOV bir, fois de — NTKTE- 
AIOIE, av rd none ATA EKOTOYE dp PATH, Weg. * : 
| It is manifeſt, that, corrupt as the-Place is, We can ſee the Sore; and 
We have an eaſy method of healing it. 1012 therefore is nothing but the 
Termination of ſome Feſtival,” correſponding to NCETEAIOIE : and as 
We are aſſured, what Feſtival it was, I have no Scruple in reſtoring the 
Bacchanalia, ATONYEIOIE & x; NYKTEAIOIE ralgec- . 


Something more of theſe Nyttelia. Ser wing upon the paſſage of Virgil 
lately cited, has this Gloſs : N 


Nocturnus] Nocte celebratus : unde ipſa Sacra Mictelia dicebantur, 
quae Pop. Rom. excluſit cauſe turpitudinis. 3 
The Hiſtorical Alluſion here is probably to our SCrum: But the Twr- 
pitudb was not the only Motive for reftraining theſe nocturnal Routs ; but 
more eſpecially the Danger ariſing from the Time of holding them. Of 
which the Romans were always ap five, even to a great degree. 


Beſides the Ingenuity of thoſe, Who made Laws for Romulus, and 
enacted under his Name, | 


NOCTVRNAS IN TEMPLO VIGILIAS NE HABENTO. 


(Be that as it may) We are atisfyed, that ſuch was the Atten- 
tion of the Decemviri, as We lately had occaſion to obſerve 5, and of the: Above pag. 
Lex Gabinia alſo: of which perhaps no farther Account is come down to 351. 
us, than what I have exhibited in that place, upon the Authority of Porcius | 


Latros. : 5 See below, 
From the Conſtitutions of his Country I queſtion not but Cicero? pag. 584. 
caught it: 11. de Legg- 


NOCTVRNA MVLIERVM SACRIFICIA NE SVNrov. 
Who a little below ſubjoyns the Juſtification of that Appointment : f. « 


Omnia nocturna, ne nos duriores forte videamur, in media Graecta 
Diagondas Thebanus lege perpetua ſuftulit. ' Neves vero Deos er in 
his colendis nocturnas pervigilationes fic Ariftophanes, facetiſſimus 
Poeta Veteris Comoediae, vexat, ut apud eum Sabazius, et quidam 
alii Dii peregrini Valle, e Civitate ejiciantur. 


— 


* Hanc ws 4 rem Hedera et Olympiis l arcetur, et neque Ae in Tunonis, neque 
Thebis in Veneris ſacris ullus hederae fybveftrt locus eff : -Bacchanalibus, ws id genus ſa- 
cris, ſuorun majer pars peragitur IN TENEBRIS, adbibetur. 


"SD: , | 5 Had 


S. C. MARCTANYM. 
Had He ſtood in need of genen RODE He might have, of 
ed that of: Ageſlaus: | ö it Klit +: enn a 


Nibil etiam Agęſilai facto Japientius : f Signal cam ator rſas Remp 2 
7 | Lacedarmoniorum canſpirat ianem ortam noctu cler fa leges Ly- 


578 


curgi continua N er « Inlet 7 ve- 
® Valer. tabant 5, . 12 
Maxim. VII. | 
. Ayr ences gt har! eres Torr rien 
9 Aelian xv. NTRKTar dns rv 75 — % arch e 


HA I have ſome Scruples about theſe two Paffa dom what 1 able; in 
Plutarch's Life of feof us, where it is ſaid, He choſa that Time to 
puniſh in. For as He puniſhed againſt Law; it was not otherwiſe:fafe. 80 
much at leaſt is r from that Author. But chen the other account is 
not indeed contradicted by him. | 
Through all the Nane of hs Event beſdre us, as It iv told by Liny, 
Me find nothing making ſo deep an Impreſſion 58 this fingle Confideration : ; 


Patres Pavor ingens cebit, guum publico nomine, ne quid eae Conjuratio- 
Liv. xx kJ. mes Cocetuſue nocturni fraud! 225 ta pie 12275 e 


210. ibi. Quagſtionem de Baccbanalibus, Secriſque noctur nis. 

8 Occultorum et e antiſtes Sacrofums. N 5 fone Mss 
| have 1 it. n 

ibid. QNuum win animoi et Nor. ee ede 

5 9. 13. | | Noctis licentia acceſſerits. 35 


| The Dread, I fay, of all Nightly Ned v was /'the conan ——8 of 
* that Nation. They began with it, when they began to be a People, and 
they continued it down afterwards, whatever — 25 Changes _ un- 
derwent : 


Odo & idor rig rag ares, Kaos +. db. 2 700 ze, 507 & 7 Seafagi- 
enen & 7 x08VEaUTIET HB, & Ex ayeppisc, 8 axNEiag, — reer ogg, 
34  & AIADANNYSIAEMOTE EN IEPOLE ANAPON TN F- 
s Dionyſ. | NAIZ SIN". 
Halic. II. 19. 
Qui Sacra impia, e — ee, 3 curaverint, aut 


7 Jul. Faul. v. cruci ſaſiguntur, aut beſitis ee. 7 
KNecept. Sent. | 


2 e | 1 
0d. 1, 5. et . a * — — 
_ 3 Ageſilaus ſuaſit, ut indicta cauſa occiderent eos qui ub impreſſionem Thebanorum coitio- 
if — * T nem noctu fecerant. 
e, apud illos videre poteſt, moribus licet Bois corruptis, mentes deo agitatas, non fu- 
rores Corybantiacos, non Agyrtarum praęſtigias, nen 3 mnferia diy; non de- 
nique PE Virorum cum Feminis in a et delubris. 5 


8. C. MAR CIAN VM. | 579 


And Wie find the Puniſhents inflicted upon the primitive Chriſtians 
— much reſemble the Penalty here recorded by Paulus. | 
have dwelt the longer upon theſe Reflections, in order to anſwer a dif- 

ficulty which I bad in View and which is relative to the Subject before us. 

It may be aſked, in that almoſt univerſal Licence or Toleration, which 
the Ancients, the Romans particularly, extended to the Profeſſors of all 
Religions whatſoever (provided the public Peace was not interrupted or en- 
dangered by the Indulgence) by the Cbriſtian Profeſion alone, which might 
have expected a fairer Treatment, ſeems to flaud exempted, and 7 1 
felt the Severity of the bittergſt Petſcautiun? | 

My Reader will grant the Fact: and I come now. to account for it. 

It is not true, that the primitive Chriſtiansheld their Aſſemblies in the Night 

time, to avoid the Interruptions of the Ciyil Power; but the Converſe of 
that Propolition i is true in the utmoſt Latitude, vir. that they met with Mo- 
leſtations from that Quarter,'becauſe their Aſſemblies were nocturnal. From 
ſome _ ages of Scripture, not w 5 They were ready to believe, '- Theft. v. 
chat the ſecond Advent, which they fo ardently expected, would happen 
in the Night-Seaſon: and their . Vigils at the Tombs of Saints 
and Marty rs are to he met With in all the Writers of Eecleſiaſtical Anti- 
quity. It is upon this principle, that They have been called Latebro/a et | 
 lucifuga Nati b. And.a little. below in. the fame Author?, We find the * See Minu. 
words, Neſcio an : falſa, certe occultis ac nocturnis ſacris oppoſita Suſpicio. e MO 
A jealous Government therefore, and a Stranger to the true Principles 
of that Profeſſion, was naturally open to ſuch Impreſſions: and could not 
but exert that Caution and Attention, which the ractice of their Country 
' ſo warmly recommended. 
Theſe Suſpicions were conſiderabl 3 bh. what palſed with the 
Pagan Governors for a certain fign of Confpiracy, the Chriſtian Term Sa- 
| ang To meet by N fin and to Gind themſelves by a Vow, was the 
N of the Decree now under Conſideration. This may be 7285 
what Pliny writes to the Emperor 5. X. Epil. 97. 


. autem banc fuiſſe ſaummam vel culpae ſuue, vel erroris, 
ſeliti ftato. die ante lucem convenire, carmenque Chriſto 


2. Pet. III. to. 


ha icere + cum inbicem: ſeque facramento non in ſcelus a- 
. quod tr ere, 2 ne  Furta, 1 ne e ne adulteria com- 
mitterent. b | & 


And now can any one OY thy | Corifiderations; 21 5 800 
were thoſe. which gave an Edge to the Roman. Perſecutions ? The Pro- 
feſſors of Chriſtianity had no reaſon to be apprehenſive of any Severities 

upon the ſcore of —— any more than the Profeſſors. of any other 
Sect or Religion beſides. Antiquity, in its public Capacity, was generally 
(I will not indeed ſay univerfally) very indulgent to all who diſſented 
from the Eſtabliſhed dean Perſecution for Difference in Belict alone 
4D2 owes 


— 
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owes, its Nativity to more , modern. Ages: a 1 5 Bing its Con ; 
9 ' where pelle, by. ſome, is held to Ge i Ba tteres, for er 
u 5+ (nia "OB ynker ſhock, in his Diſſertation, upon Rk 2 is well worth 
8 85 : *confolting for farther Satisfaction, u 1 * the Articl of e 2 
| and What T here offer, is only the Gleanings after a | 
„AA cap. Tbe State of Athens had no Scrup upon this, head, 12 ag : — 
NIE i250 abr fondnefs for adopting almoſt all kind of Worthip; ; and a Co-tempy- 
1 rary Writer with St. Paul has this remarkable Expreſſion, ; 


3.2 _ gh ER 107 Bp nofita 2 [by Lime 2 poled to be Athens] fan 38 


ena” ej ft numinibus, ut facilius 2 Deum, quam ora | 


5 12 inden? . Ns n 
Arbiter. Cap. SIE 
XVII. And therefore when it i is laid of aur cm Sto 516 em b 
. Aubenieyes Socratem eee quod iowa —_— introducer 
hag 111 videbatur t, 103 TUO? bs „99d b 3 
im. I. 2, | 


The Caſe is not ups! put. Na bis very luden as ome. have 
recorded it, is imperfe&t:_, _.; | 


Adra EungaTycy 6 8 x. Sade 4 eke, Fry 10 a ans 
dane einmpihmac .: 0 22 
Every One, that knows the Hiſtory of thoſe Tine is ſenfible that So- 
crates ſuffered tather upon the Score of Politics than Religion. He was too 
deep in a particular Adminiſtration of Government, to be pardoned by 
3 the Oppoſite Party, when They came into Power, notwith nding their 


Xe "Me. famous Act of Grace: and Tertullian moreover in his Apology*, FORM 
init. pleats the Charge in the following Paſſage: 


Lego partem Sententiae Atticae in — 8 CORRYPT OR ADO- 
ESCENTIAE. PRONYV/NCIATVR.. 


17 muſt not deny, but that there are ſome paſſages i in the Ola Writers, 
which look as if the Athenians were not of that tolerant Spirit, nor that 
Tenderneſs of Character, in which I repreſent. METZ. 


Exeivo 140v0y trix, Frag ons feirte 74 mergion educ. fer its 


o Iſocrat. 


er o Lola goftrur go hiο "> 
"_ 3.5 zv ro Tag ad roc [ſe. Athenienfibus) ee * Aug 
Her oo KATH r bow nes Se g Serbe 3 


* 


* Reus et Socrates, quod 5 Diis non hates, guuos s babe Gir, ies autem peregrinas Deos 


introducere conatur. 


+ Aud ſolummods cavebant, ut negue de patriis ritibus guidguam . ae "oe 


ter receptos quidquam adjicerent. 


* [derat apud eos legibus inter diet: et Miri poena. erat conflitun i iis qui novum Deum in- 
troducebant. 


But 


. eV ATACEA AK > pu 
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public Wor Ip, and connivin at a 2 1 80 ng a 
Tolerating. Dionfius Halic. 9 informs us, that in the early Ages of Rome 


there was a great 


ery, pi Fee de e n e e 
„ 30 % 91 BH1ETIS? ids 26d W 12 dive 15900 
| Kavrep peuphcy og wy eig TH, FoAw eanauf 
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xXxXIX. 16. 
Spartian in 
rian 


And thus are thoſe two Writers to be underſtood, viz. Hocrates and 


926 bus, viz, That the Introduction or Eſtabliſhnent of any New Form 
O 


orſhip upon private Authority, and without the Concurrence of tge 
Senate, was penal. And the Latter himſelf tells You, almoſt in the ſame 


place, that it was a common and ordinary practice, to prefer a Bill, and 


great Stock of Divinities, which They are repreſented to have entertained. 


+ incorporate the new Deity by a public Vote. And indeed, if that had not 
been a common Practice at Athens, They could never have come by that 


So fond were They of them, that They erected an Altar to One, 


whom they had not the leaſt knowledge of, and had not ſo much as even 


heard of his Name. 


| oC erm wh Be. 11 ftinianD A ngltoinngdt 6 5 
In Rome, as it has been already obſer ved, every thing was directed to 


the ſingle Conſideration of the public Peace. Thus the cuRISsTIAxs, 
for the Reaſons which I juſt now ſubmitted to my Readers, and from a 
Miſ-apprehenſion of their Religious Principles, were under almoſt a per- 


petual Perſecution. . The IWS, when They could inigratiate themſelves at 


good Terms with their Maſters : At other times, when they Cry of Tur- 
bulence and Sedition was out againſt them, They felt ſome Severities* 
Laftly, the AEGYPTIANS who had a very peculiar. Caft of Religion, 
ſufficiently ſhaded with Nonſenſe, were, with a grave and. ſenſible People, 
rather the Object of Contempt than Severity. There is a remarkable Paſ- 
fage concerning Auguſtus, [ -” US IF OOTY eee 


Peregrinarum Cerimoniarum, ſicut veteres as praeceptas reveren- 
Liſſime coluit, ita ceteras contemptui habuit. Namque Athents initia- 
tus, cum poſtea Romae pro tribunals de privilegio Sacerdotum At- 


ticae Cereris cognoſceret, et quaedam ſecretiora proponerentur, di- 


4 + 4 


» 
= 


+ Licet innumerae Gentrs in urbem venzrint, quibus omnino neceſſe eſt colere deos patrios 
ritu domeſtico, nulla tamen peregrina Sacra haec Civitas eft aemulata, ita ut publice ſint re- 
cepta. n nnen | | 


Court, and repreſent their Nation as tractable 'and*peaceable, lived upon 


Morn bo 
, am, 

Edit Mang.. 
T. II. pag. 
569. ſeqq. 
591. ſeqq- 
Id. Phil. 
pag. 562. 


Sueton. Tiber 


F. 36. 
Co3:% bs 


fl 
| 
fi 
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muſſo Concilio, et corona circumſtantium, bauen, Meppen At 
contra non moto i in peragrands Aegypto paulum deflectere ad vi- 
ſendum Apin ſuperfedit: ed & rum nepotem, quod” Jnuacan 

5 Sdeton. pruetervebens apud Hreroſo Iyman non Jupplitaſſer, laudauir3,” | 


Aug. $.93. | 
*Ll16 40 We tead in Diun Caſs + alſo; ;thot when Ie was Preſſed. * the 


People of that Country, to pay his Addreſſes to their D a N- 


1 wer was memorable, 


bs 


S506, GAN NI . l 0a” $i 
His Practice bad been to worſhip Gods, mit Oxen, 


Let me add an - Obſervation-or- wo upon the Article of the Aegyptian 


Superſtition, together with the neee it, and I cloſe this Sub- 
ject and this Book 


It has been remarked by many of the Ancients, that Thy were of all 
Nations the moſt intracuble, — diſpoſed to Mutiny. 


Sunt i Niri venta, furibunui, jactuntes, . arque adeo 
vari, bs 2 nouarum rerum uſque ad cantilenas publicas es 
5 Vopiſcus i in num, Fe ditigſſimum, vantſſimum, injurigſtimum 5. 
2 ms Aegyptii, vana Gens, et novandis quam gerendis rebus aptior s. 
urtius 
* | Nuae ſuopte motu, et ubi cauſae non Juppetunt, feditionibus erebris a- 
9 gitatur et turbulentis'1, 
XXII. 11 


* The ſame Character is conſtantly given of them, by Dian G affias*, * Philo 


"has udaeus *, Pliny, * Trebellius Pollio*, and many other Writers, both 
. — na . Profane and Eccleſiaſtical. 


— 5 It was upon this Principle e chat the Emperors had always | 
— a watchful Eye over this Province, and looking upon it as a great Nur- 


* Panegyr. ſery of Rebellion, never truſted an W nn among . 80 
6 of my Authors juſt now cited: 


no init. Saturninus oriundus fuit Gallis, ex gente bominam init ma et 
| Vopiſcus auvicla ſemper vel faciendi Princi 55 vel imperii. Huic — Aurelianus 
28 | limitis Orientalis ducatum de 


c, ſapienter pratcipiens ne unguam 
Aegyptum videret. Cogitabat enim, quantum videmus, vir prutlen- 
tiſimus, Gallorum naturam: ef wverebatur, ne, ſi perturbidam civi- 
tatem vidiſſet, "quo eum — ducebat, ſecietate quogue hominum 


duceretur. Sunt enim Aegyptii Viri wentofi, and ſo on as above. 
uod vero Alexandriam propter immenſam et repentinam famem, in- 
W conſulto ſe adiſſet [Germanicus], queſtus ef} [Tiberius] in Sengtus. 
= 9:5" - ma upon this Principle alſo,” that the Province of Aegypt was ever 
under a different kind of Adminiſtration from all other Provinces in the 
Ro- 


8. C. MARCIANVM. „ 


Roman Empire: not governed by a Proconſul s, or a Propraetor, but by, * 
a peculiar Officer, called Pragfectus Auguſtalis, wha governed indeed ad ! Trebellin 
ſmilitudinem Procunſulis (, but with conſiderably leſs Authority 5, He had Acmiliano. 
under him an Officer, for the Adminiſtration of Juſtice, called Furidicus), Wo e 
an Eſcheator for the Sovereign; and his Retinue was made up of the, ge ge 
Houſhold, the Freed Men, and Dependants of Caeſar. See this very ex- Notes ad C. 
preſsly related by Srrabos, Dion Caſfius* and Tacitus % And find in bib, !. Tit. 37. 


DE OFFICIO 


Dion Caſſius *, Lo the Office once ſev ſo low, a8 to be . to a Libertus of PRAEPECTI 


the Emperor. 4 AVGVSTA- 

This Caution was in ſome, meaſure the Caution of Alcan before: : 6 86e D. Lib. 
For which Appian is quote. | 7 20. 
ib. XVII. 


Pohαανο gerd rag ' AncFaxdgy peiborre 7 85 Sudauß © xe Alyurros, 2 un- pag. 397. 
dev Thy ano Bu EW dd iure —_ ee a Tay LI. 17. 


tig rg Img oc. Enron s TED * 1 
- See more of this fox; in  Campian *, baren, 3 Cain . eee 
ere? Cap. CI. 
Reingfus 5 uo SALVTE, Je: 1 
Ti. CLAVDI CAESARIS. AVG, GERMANICL bonn. Max Tum POT. vu. COs. un spd Oe. 
"IMP: XV. P. P. CENSORIS - -» LIBERORVMQVE. +04 Theſ. J. R. 
| | | | Tom. 111. 
EX VOTO svscxpro c. IVLIVS SEX. 1 F. COR. POSTVMVS: PRAER)AEGYPTI - 4 1, ju- 
TI. CLAVDI CAESARIS. AVG. GERMANICI. EX AVRIL P. XV. e e FRAB- 
8 AE- 


It was upon this Principle laſtly (and what I now remark.1 was my chief ***71- 
and primary View in theſe Obſervations) that in order to manage this un- l. lnſcript. 
tractable and ſeditious Nation with more eaſe and ſecurity, it was the; 3 
ſtanding Maxim of their own Governors ?, and of the Romans after them, cxm. 1. 
to ſupport and encourage that Variety of Religious Worſhip, for . ' Diodor. Sie. 
Aegypt ſtands ſo remarkably diſtinguiſhed, Tt which has given e 
caſion to one of the fineſt Satyrs in Juvenal. n 


_ Crocod;lon adorat | 
Pars haec: illa pavet ſaturam ferpentibus Di... |. "xv. Sat. 23 


I fay this blind and ſuperſtitious Zeal. cut them out work anden 
without quarelling with their Maſters. They had but little Reliſh for Po- 
| litics of State, who were ſo. much taken vp. with a Holy War, that was 
: drought home to their own Doors : | 


Ardet adbuc Ombus et Tentyra. Summus utrinque 
Inde furor vulgo, quod numina vicinorum 


Odit uterque locus: cum ſolos credat habendos | „3 
Bſe Dai, guss iſ colit *.. „ 


* Romani videntur ab Alexandro edocti Aegyptum probe ſervare, et neminem Senatorem Ae- 
-eypti eee mittere, verum agen Cenſu ao 
80 


584 8. c. MARCIANVM. 
„III. 34. So Dion Caſſius? * a 95 Ot 3 IAA 2 A 1 44d 


* 39 


Ognenelroi re yep rohe, * even ar began. 2 moXhuns once au- 
1 — Tpos a AAYAGG, art jen xa * & 7 8 * Ts WTHSTETS 9. oy 
Tor; ri ric, v abs. 
Thus We find a Variety of Worſhip, eee gated, not ſup- 
reſſed: and the Aegyptian Superſtition rather an — of State in 4 
s of their Sovereigns, than the Object of their Fears, or their Reſent- 
ments. It found a Way to Rome + and brought em * . theſe 


"ny vin. words“, 
ET Nes in Templa tuam 3 recepimus 72 


Semidegſpue Canes, et fiftra jubentid luffus, 
Et quem Tu plangens hominem teſtaris Ofirin. . 


However be it remembered, that I ſpeak not — There was a 
"Tims, when the Nonſenſe and Ridiculouſneſs of Aegyptian Rites wrought 
in the Romans, an Averſion at leaſt, which adminiſtred to their Suppreſſion. 


Serapidem, et Tfidem, et Harpocratem, cum fuo Cynocephalo, Capitolio 
Probibitos inferre, id eft, curia Deorum pulſos, Piſ et Gabinius oſs. 
. nonutique Chriſtiani, everfis etiam aris eorum, abdicaverunt far races 
, Tertollian, _ +7 oe ſuperſtitionum vitia cohibentes ?. | 


ala hor © I produce this paſſage the rather, becauſe it may bly ſettle the Date 
— I7A of a Low which I obſerved above 3, to be but ſlightly recorded. It is pro- 
2. LIV. 6. bable, I ay, from the name of one of the Conſuls, and ſome reſemblance 
' ges page, of Circumſtance, that Tertullian here alludes to the Operations of the LEx 

551. & 577. GABINIA. And whoeyer conſults the ſame Author [ I. adv. Nationes 10. 


pag. 55. Edit. _— ] will be apt to make that Concluſion. 


= — _ —— — * — — 


* Super fitiofaſſ ime enim Mortalium varias res venerantur :, ac, quia non una 151 ot religis 
univerſis, ſed inter ſe druer ſiſſimi in cultu __ funt, bellis __ eius rei "_ mutuis ſe 
proſequuntur, | 


THE EM D. 


OY 


* J * 7 
N 


ADDITIONS AND COR 


rag 14. 1. '8. the Emperor Na afak: 


Add Latini Pacati Panegyr. in Theodoſ. Renati Bot- 
., ter au, Hadrianus N of. Pictav. 1661.8. Not. 
b Dimen Gefen Tom, pages 16g: Edie Nov 


19. 17. Helleniſms of the Digeſts /. 


VII. — ed DP Amand 5; | 


Var. Conled. 19. 11.7. 


23. 1. Caius 
__ Schutting. Turiſprudentia 2 


Meerman. Specimen Aaimadw. Cri 


Tom. VII. The/aur. F. C. init. 

Ibid. 4. Vin 
Of their Merit feo Balduini Pnef Alland, 

29. 26. jure Vatum Men. | 
Cum bonis_potius omnibus, wotiſpue ac 


5 7 e oF 


281 3 


D D A, ut P 
eorum_ Dearumgue, ſi, ut oem, 's is guogue We 77105 
CU ere, extrem. N 


— 


31, 'T Inperalor N 
Dion Caſſius LI, 41. — 


32. 22. Sacerdotes Flavii _. 
I. APPAEO L,F, 
ö 
-*7 .» PVDENTI P:P. | | 
TRIB, co. Ä. - 
VRB. ET X. PRAET. 


 FLAMINI FLAV. 
PATRO. 


See Meur/. Exercit. Crit. Part. II. Cap. 8. 
36. 10. (and Margin. Note 9.) be- c. as 


40. 1. many Senſes 


Lifinga Var. Jur. Civ. Cap. 5. l 


42. fin. Fuſe 
P aulum Superiores etiam illud 
cimus, Juſſi, una dixerunt, 


43. 10. 1. a little before him 


Nos gemina & di- 
uſi. Qxintiſian. I. 7. 


fr 


44-15. ADMONITION 


Noedt.1. Obſerv. 18. et, ad D. Lib.I. Tit.3. pag. 12. 
Thus: E tiamſi Ratio non reddatur. Senec. xv. 
Epiſt. O uh yap ropes ripuxs: ee à n d 
weaTlev. Lycurg- c. at. Lex ſolet, quae 
non fit agenda, dickitare. O . T 


„ 


4 * 151 YL 


FA 2 f 75 20 


- 
7 1 
a9 58 * 
E 4 4 ©. 


RECTIONS. 


« ALS + 


| Ibid. 4. « fm. nxleorzL | 


Add. Noodt. ad Tit. de R. V. pag. 482. col. 2. 
4 50.13, r. A % | 


FI; 1, . Rew altquan 


wil: — 


36 24. Jus, ac Poteſtas 
Gothefred. = D. 44.7 31. 


ad 55. Ne. VI. 


Siguis bunc ftatuit efſe Oratorem, qui tantummodo in 
ure, aut in Judiciis pa/it, aut apud Populum, aut 
+ 4m e ae Tt, * 


I = N XII. 


Jan — of Wh ſatis conflat, 7. 
: Ceteros ſaevitum ee Trojancs ; I 
a bellt Acbi uss abſlinuifſe. iv. I. 1. 


I PUBLIC AND PRIVATE LAW. 


T. ABLIO, T. r. 
"LARGO. 


nw 


oF 


capta, in 
anne jus 


* 


1 


POEMS > ' x9. R. PROC. AVG. 
i om Er N 


IVRE FVBLICI. 
'PRIYATI . . - 
Hina big f ss. 


70. 2. — K 


75. 18. SACRA PRIVATA 


 Heinecc. Antiqq. Rom. T. I. 88. D' Arnaud. 
| II. Var. Conect. T. 3 


76. 26. SEPVLCHRES 


Flabreit. Inſeript. pag. 419. b 


80. 1 2. Tr. Chaldatis 


81. 9. ſentence 


So the Sentence ran of Lollus Vrbieus in Apul. 4. 
polig. TESTAMENTVM VERVM VIDERI ET RA- 
TVU ESSE DEBERE, Add Cyyac. III. Obſerv. 26. 

_ Gothofred. ad D. 3. 2.20. 


8 5. 8. « fi. latius pater 


Plutarch in Catone Mai. Ty xgnrornra Thi N- 
xc oo UN A bree Tooy NAC Be- 


nignitatem latiorem locum occupantem quam Ju- 
 fitiam. 


86. 29. bn 


an imiratleoy & dr worry. _ nom docent, 
Jed inperaur, quae. ſunt facienda. Id. f. 26. | 
| 4 Þ 


Nemo beneficia in Kalendario ſcribit. * I. de 
Beneſic. 2. | by 


586 ADDITIONS AvD CORRECTIONS. 


Ibid. 5. a fn. Marruonum gente 


This Paſſage has alſo been thus underſtood. hn ra- 
2 fs Nite. in no e. n in Mace- 
nia | 


100. II. r. all Law is either Private, i. « Particw- 
lar: or Common, i. e. n 


108. II. r. heb. 
231. 18. r. loſes 


141. not. 2. Plutarch, be | 
Add. Plutarch. in Solone, pag. 196. Edit. Began. 


. 13. ADOPTIO | 


Ruod Adoptionis nomen oft N in duas 


autem dividitnr ; quarum altera Adoptio 

ſimiliter dicitur, altera Adrogatio. D. 1. 7. I. 1. 
And upon this prine —— viarvs with the Ro- 7 
mans came to ſtand Ode 2 By Gy F 


Tos r xeorocs n P —_ — GT; To 
ig! Tas ToAT pics @ Fea TITIBGS ini . 
$666, , ippcegTugeIro rh age» un aur. 2 
Tr; ag bv. p00 ayogety, x) rr Te 
viva; ü 0y0phce xe aur, 4. r en S K 
azow. Plutarch. Crielas, init. Ommino habebat | 
illis quidem i ft atibus Roma prac ceteris irtu- | 
tibus artes bellicas ei — fs in honore. Quod 
confirmatur ex eo, quod virtutem illi ab uno forti- | 
tudinis nomine deducunt : it quum co peeuliari vo- 
cabulo Fortitudinem nuncupent, communis fit tamen 
Goneris appellatio. 


148. penult. XII. Tables 


Inſtances in J. 1. 17. unic. D. a. | 8-3-3 
48. 5. penult, Gan. Ton . 215 us v. . 


CVNCTAT VM. 


149. 10. Carmen | 
viz. Carmen Arrogationis. Gell. V. 19. 


conci 
TIS. 


Ibid. 14. 


Add 9. Lex ſtands for a Seftion in the Digeſts. * 
when We ſay Titulo primo, _ _ . 
* ultimo. 


Ibid. 31. r. ili ae 


d. XVI. 4. 


4 


1 56. 18. For Minors r. Ni fan. 
159.4. a fin. r. There is ſcarce a Paſſage | 
160, 5. r. hg 
164. 3. a fin. 1. Tgapal 


8 5 
1 Id. x. 24. Farijurand Milita- | 


170. penult, d. quod © 
173. F. r. To the laſt Clauſe 


Ibid. 2 5. fed et Voluntas 
Div Hadrianus in haec verba re e/cripfit ; In Make. 
ficiis Foluntaz' ſpeflatur, non Exitus. D. 48. 8. 
” See Grotir lor. aer PS. 2 1 W 
nn — | : 
175. 7. r. Vela 1. 


Apud Graecos exſilio woluntario fortuiti nfs lue- 
bantur. P. 48. 19. 16. 8. Add, Gyoe. Flor. 
pag. 230. : Plutarch. in Bal. Pag- 49. 


> 
: 


of 
* * ay 
bs = 


© Bryan, Tom. . 
178. 8. «fn, 3. Peporivi 


215. 32. Series Edicti perpetui 
 {dfinga. Var. Jur. Civ. Capp. 3. et 4. 


216. 14. Office of the Deceaſed 


80 Homer A. Odyſſ. 77. 
Taurs Ti (03 TIM a, dg ird ce, leib 
To Sc ipro oo, id pit” ippols iTdgucw. 


Haec mihi perfice, figeque ſuper ſepulchrum remum, 
Dus etiam vi uus remigabam, cum eſ em * 8 


239. 10. name of Ning 


Oavuard S n, ors Toi; tefou TX Toy s y- 
T0ivorrec, TOYNOMA' TOT BAEIAERE, . ga- 
T&NuTw T1; invbigias, EOEYDON. Plutarch. in 
Anton. Tom. v. pag. 77. | 

Mirandum ſane erat, eos, gui ela daminatum fere- 
bant, regis nomen, ur Ain P e de- 


Segife. 
241. CVSTOM. . 
. — 77. ryſea g. Tu, — & ZAννν,ẽĩ 
h e. & 2 J. 350. Add. Pet. Fab. 
hs not. ad rincip. Flpiani.- apud Meerman. 
Theſ. J. C. Tom. vil. 72 At is not of this, 
but of Natural Law, t a Writes, I. Con- 


trov. 1. Quaedam Fura non ſcripta, /ed omnibus 
ſcriptis certiora. Tertulllan. adv. Judacos. Edit. 

Rigalt. pag. 206. Ante Legem Moyff ſcriptam in 
tabulis lapideis, Legem e contendy non ſcrip- 
tam, quae naturaliter intelligebatur, et a Patribus 
8 cuftodiebatur . 


Ibid. 3. a fin. r. Jadtisf 


243. 13. r. 2 long 


250. 25. Guardian Her own Son 


Thus the Advice Sec d. 25 Minerva to 7. 1 
on a Suppolition es was dead 


ri 


 ADDITI ONS AND CORRECTIONS. 


Tips ri of ait . 
2006 * Sy pmriga N. 


Odyſſ. A. 291. 


r. n Flight, 
Nig 
with pious Speed repaſs the Main, 
To the pale 8 = Rites ordain: 
Plant t'ie fair Column o'er the vacant Grave, 
A Hero's Honours let the Hero have. 
With decent Grief the royal Dead a Lord” 
For the chaſte Queen pe r e rd, POPR. 


Thid. 4. a fn. H AEINA ec. r 
Add M. C. Amaen- c. 25. Concerning the 

Tutela Mulierum, ſee alſo Jſatu, pag. Xxx VIII. 
7, 10. Edit. H. S. Livy XXXIX. . Cujac, VII. 
Obſerv. 11. Heinſ. XVI1L. Exercitat. 2. 2.4. 
need I. 29. 


251, penult, Mol Teſtimony — never 
admitted in Courts of . 8 


Conſult GbR. ad D. 22.5. 18. and 28. 4. 20. 
2 Plutarch. is Nama. Cyac. VII, 9 
rv. 1 


But if his Soul hath 
Inhabitant of deep diſaſt 
Home ward 


587 

Ibid, 3- a fin, SPVRIT 27 1. 18. No- 
THI, p. 

See Fabritti Inſeript. pag. 46. Piri to. Attic. 


pag · 214- How Lies, Noe, Tæö riot, IIa ębs- 
1s, ſtand diſtinguiſhed in Homer, ſee Didymus ad 


IIiad. A. 409. rii, are the vage, vulgo, r 
Fr, — the old Gloſſes, Troęa nv. 


ageraſſim. Or rather, according to a fine Con- 
jecture, Troga dm. Vage. Faſis. | 


Ibid. ult. r. Plutarch 


272. 23. CONCVBINAGE. 


Add Marci l. ad LL.x11.Tabb. pag. $6, 85. Cajac. v. 
Obſerv. 6. Fabretti Inſcript. pag. 46. Fr. Ramos 
del Manzano Schediaſm. de Concubinis, apud 
„e Theſ. J. C. Tom. v. 


TON SEPVLTVRAE DONAVIT 
C. VOLGIVS rvscvs CON 
12 0¹⁰ ARIORVM 
PORTAE GALLICAE 
POSTERISQVE EORVM OMNIVM - 
ET VXORIBVS CONCVBINISQYE. 
Poroſempronii. 


* 


262. 22. r. alete, | 


257. IO. r. vet 


260. 1. Pubertas plena 
Didymus ad Homer. Odyſſ. 7. 8 that 


n between the 


Age of xiv; and EVAL. 


262. 5. 1. i- 


269. 23. The Iden ef Jus OED 


The Word of N has a different Acceptation, | 
when it refers to Jus, and when it refers to Juſli- 
tia. Thus St. Chry/offam;"in his Homilies upon 
St. Matthew, would ſpeak this Lang if He 
was tranſlated into Latin: Tuftins r 

juſte waere, guns  juſtum injuſte perire. 12 2 id) | 
92 ſententia Jud icis. 


270. 1. MATRIMONIVM 1 13. oY a 


TRIMON IVM 
See Ferner. I. Quotid. Le. 18. 


Ibid. 23. another Senſe of Natural Chil. 
| Senatoris filium accipere debemus non tantum eum qui 
naturalis /t, verum adoptivum quoque. D.1-9.5. 
Filiorum negue naturalem Draſum, neque adopti- 
vum Germanicum fpatric charitatedilexit. Sueton. 
Tiber. 52 Ignobilitatem objicit C. Cacſaris flio 
. —_— cajus ctiam maturalis pater, fi vita 


2 274. I 5. Egulen Nuptiale 
E-yype [Caligula] KogrnAias Ogerires ny dera i 
euro; Tois TAMOIE, OTE Ta tyyryonpeiry i 

Ca KaAmegriw Tliiows EXNEQPTAZE. Dion 

us en e. E Nuptialibus guae 


- 


— 


275. 29. moons er duci—— fine fa- 
erifictts | 

_ ancand;, ſacrificandi. Ter. Photm. Oe} 
vdo Lare Hemer. Odyſſ. a. init. Like the 
Benadictio Sacerdotalis. So Di upon Homer. 
Iliad Z. 24. unds Ts rio viev, a Son born 
if ASAIGOTXHTON vH. Something like 

= Dance of a Marriage. 


4 = , 
: be IL3S 


278. 20. LIBERORVM „nkkbupo⸗ | 
RVM CAVSA. 
Add Tamblich, Vit. Pythagor. C. 31. .Epit. Lie. 
lib. 59. P Auguſtin. Serm. 244. and C. 5. 4.9. 
MARITO  OBSEQYVENTIS> 
SIMO 


So Apaleius has Obfequentiffinum: Maritim. Apo 
PS: 474. Edit. Scip. Gentilis. Vid. Seb 


. os.” 


236. 7. Power — ſhared between them 


| Homer, Odyſſ. H. 666. 
Oo a a yr yureixes; III ANAPAEIN OIKON 1 PXOYEL, 


PD uotquet mumc muleres ſub viris domum regunt. 


 ſuppeditaſſet, Conſul actur Met. Cic. Ill. Phi " 6. | 


4E2 


295 


ECL eee eee eng 


295. penult-. ASHPOISEN » - - 
Fabretti pag. 324. has this Inſcription of Spon, and 
gives it A@HPOIZEN. Neither of them accu- 
rately. The true Reading is diſcoverable by an- 
other Inſcription in Geri«s Antiqq. Flor. pag. 99. 


AAEZIQN KAI ENITEYSAEA {| 
'ZNEIMON TON YION . 
A@HPMIEAN, © ©) 


oy 's etulchrum. 


A@newioar — from Heo 
The Lexicons have 2 4 | bs ar 
ws ol. Epigraph. (53) (54) = 


Inſcript. VII. 2 ves, t at Hegoy in 
this Senſe, is of the lower Greek, A ſeems 


ey | to me a very ſtrange Aſſertion 
2 98. 13. bereditatem capere 
Plutarch ſpeaking and the Natural Law. 


of Animals, writes thus, at leaſt ſhould write 
thus, if his Copyiſts would but give him __ 
Og? Are arise Wider, &0; Toons 
gr, 80, ws oha ie: 3 rande. pl 
vb, 8x ia nngorbua f tYwow, d NN db xAny- 
eoropets devils. De Amore Veit. Negue impro- 


lium as metuunt III. {iberorum bonores 
— per ſequuntur, negue, ur eee. multi, matri 
producunt, non et bere 


monium ineunt, et 
des babeant, /ed ut — capere paſſint. 


316. 24. Poſteriores 
This Text of Law ſhould be thus corrected: 


2 


ultra 


hos Poſteri omnes wocentur. See D' Arnaud 1. Var. 


Conject. 5. 
319. 13. not equally horrible 


Ov Kere a TE 3% d da:, auido, 41 
voi, A TaTipts Te dvar gat, 9 3 TO HAN 
TN ANOEINTEPQN (4 Neper ye Sete] vict + 
Tai; Tixso a3. Non ſolum ad libitum unte, | 
fororibus et fratrum filiabus, verum fetres cum 2 
liabus, et, quod omnium eſt maxime nefandum, 
b 0 Leges et Natural!) * — 
Scholaſt. lib. 2. 


330. 19. r. begins 


334. 14. pene cum Sorore.” 


Quae genita eft mihi pene Soror: 
Filia nam fuit haec Amitae. . 
| " Anſon. Parent. * 


Pag. 379. To the Paſſages e here Jet me I 


ſubjoyn a ſimilar one from Yahkrizs Maximus. 1. 


1.13. 
— vindicta Pareutum ac Deurum JV. jolatis expian- 4 


da ef. 


390. 8. Paterfam. 
Sed et gratius nomen eft Pietatis quam Poteſtatis. 
Ztiam Familiar magis — guam Domini vo- 


* 
9 
* 


| 1 
N 8 


398. 29. d down inte rn 
419. 8. every r. ever 


432. 17; n 
* Gaudent. 1. Jer Expoſ. 38. e Ot- 
C. Tom. III. 


Pag. 2 Correct io, "I by mitt of | the | 
Preſs, 4844. * 


__ * pag. 31. Edit. 


453.3. 4 % 


465.26. Furtum natura turpe 


So Duintilian. Declam. 316. E, cui Res furto ab. 
lata <, a natura habet adiongm. 


468. 25. Puniſhment of Theft 
Add. Hen. Stepbani Pnef ad Fontes J. c. 


474. 2. Res Tangibiles 


Non enim Poſſeſſio eft, nift in iis rebus quae | 
Junt. Felt. v. — Add the Anthors tang po 
ed immediately below. | 


Ibid. 10. RES INCORPORALES. 


Vnum earum rerum, quae ſunt, alterum earum, quae 
intelliguntur. Ee ea dico, quae cerni tangive poſ- 
ſunt, ut fundum, aedes on e, rurſus ea 
dico, guae tangi — — non paſſumt, cerni 
tamen animo atque intelligi poſſunt, ut fi uſucapio- 
nem, fi tutelam, — 42 guarum rerum nul- 
lum Jubeft quaſi corpus. Cic. Topic. 5. 

| . Ip. the Grammarians of old diſtinguiſhed between 
Viaanbalum et Appellationem. Quantilian. 1. 4 Fu- 
cut gui ipſum adbuc Vocabulum ah Appellatione 
"0 pag wh.ef[et Vocabulum, Corpus wiſu tactu- 
„Domus, Ledtus. Appellatio, cui 
"atk alterum deeft, vel utrumgue, Ventus, Coelum, 
Deut, Virtus.: To which Paſſage may be added 
that of Suetoarius, Jul. 17. Nihil eſe Rempu- 

| . 8 modo, fine Cerpore. 


Aualea. 20, Heinecc. ad _— pagg. 
140. 1 259. The Diſtribution of Things 
into ſuchas'are Fungibiles, and ſuch as are not ſa, 

cConſtitutes one Diffinction (for there are ſeveral) 

, between Mutuum and Commodatum : the Former 
of which may be reſtored in Genere, the Other 
muſt in Specie. 


I [ might here add another Diſtinction of the Anci- 
” ents, the Athenians for inſtance, who divided 
their Goods or Subſtance into Odela Aga and 
®aregar. By the Former, They underſtood nearly 
what We now call the Perſonal, and by the 3 

t 


ADDITIONS AND CORRECTIONS. 


what We call the Real, Eſtate. See Harpocrat. 
v. AGANHE OYEIA. Mauſſacus upon the place 
accomodates this Diſtinction to that of the Ro- 
mans, into Res Mobiles and Immobiles. What was 
meant in the Roman Law by RES MORTVAE, 
* be ſeen in Cyjacius 18. Obſerv. 30. 


476. 19. Dominium 
See Bynkerſboek. Opuſc. de : Domini Mark, 


| 
484. 26. r. Introduction e 1 
495. 12. Wineñq e 
See Vigenere Annot. ſur Tie- Lia 5 pag I es f 

Q > 7 2 


8 8. a fin. r. ee 


inn 


536. - Donatio Mortic bun 1 


There is an Inſtance of this in the Aa, of Eu- 
ripides J. 1020. h 


© 4% LE 3 


rr 4. ff 
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Toraira rid p60 Den 
| Ews & kross debe, Opnxivs d 5 
Ed, Tv ver B. bo rasren 
ata; & 8 wn TUX 04j64 (vo $0 a5 65 * 
— — ride g07o% Tgog TFoAo! $5 eg. 
Mulierem hanc mihi ſerves acceptam, 
Donec adducens Thracios equos hae 
Rediero, inte-fecto tyraumo Bilonum. 


Si vero male rem geſſero, quod { abit! ( redeam enim! ) 
Do 2 ancillam tua familias. | 


848. 14. velit 


The word in the third Line of the Inſcription vx- 
_ ©» LET may poflibly be n not 45 For the 
Orthography of that ? 8 ſingle 
Letters for double ones, as Tell W ina g the 
E for the I. And I am the rather inclined to this, 
upon ſecond thoughts, becauſe We have z8eT, 
1. 10. in the ſame conſtruction, and which ad- 
mits of no Doubt, or Ambiguity. 


568 30. r. ſuch maſt negds be 
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 .Abſaive.-: 7 pag. 191. 
ABORIGINES. Z \ 2. 
ABROGARE Legem. 155. 


* Law of Nature. 129. 143, 
eq. 
N 231. 464, This Word miſap- 
prehended in the Digeſt. | 464. 
Accvksivs. His Legendary Hiſtory of the 
| 1 Tables. . 8 I, 
CTIONES is. 80. itimae et Ci- 
vided. 3 Fay ay 93. 94. 
Civiles & Praetoriae, 219. Actio Re- 
rum Amotarum. ; 467. 
ADGNATI. | 314. 
ADMONITION, not Law. 3 
Aporrio, of Pontificial Cognizance. 74. 
Adoption, a General Name. 146. Stands 
both for Genus and Species. ibid. 
AEDI1L1s. 216. Aedilitiae Actiones. ibid. 
AEGYPT. The Peculiarity of that Pro- 
vince. 583. * The Aegyptian Super- 
ſtition deſpiſed by the Romans. 581. ſeq. 
Rather fomented for the Purpoſes of Go- 
vernment than perſecuted. „ 
AEoL1sM of the Language. 411. 
Ak T As. Its Variety of Significations, when 
alone. 255. ſeq. Aetas Robuſta. 255. 
Perfecta. ibid. 4 259. 1 — 
255. Legitima. ibid. Pupillaris. 259. Prae- 
— Juſta. ibid. ” 
Aas Alun. 291. 
Ack of Man. See AE TAS. How divi- 
ded by the Romans. 254. ſeq. It's Con- 
ſiderations in Law. | | ibid, 


Ayeviteotai, How applied to Nowog, 166. 


AFFINITY, what to be underſtood by it. 


| 8 : 3 
Aigziv. How applied to Noweg. 166. 
ALAMANNICVS, 32. 
ALBVM Praetoris. 214. 


ALCIBIADEs, Miſtakes about him. 352. 
ſeq. | 1 
Al TEN VS. His Digeſts. at. 
ALPHABET (Roman) 42. ſeqq. Irs anci- 


Uro the Roman Billets, ſometimes 4 
ſtood for Antiquo, ſometimes for 


ent Simplicity. 562, Wanted Aſpirates, 
567. And double Conſonants. 562. 
AMBULATORY Stories. 15. 
ANCILLA. Partum Ancillae non eſſe in 
Fructu. How to be underſtood. 424. 


ANNALES Maximi. 42 £47 Bb 
ANN1 Nubiles apud Romanos. 299. 
ANTECESSOR, 38. 
AN TI Vo. | | 191. 
Amoypapealai vouove How it differs from 

Tea peo. 4 165. ſeq. 
Ard e¹ανe ; 352. 355. 
AmTonounn. 352. 355. 


Amoperysy. How applied to Nowog, 166. 
APVLEIVS, a Paſlage in his Apology ex- 

plained. 432. 
ARCADIANS.. The Romans of Arcadian 
Extraction. | 2. ſeq. 
Apelog. 278. 
ARROGATION, of Pontificial Cognizance. 


| | | 74. 
As. It's proper Signification, Uſe and Diſ- 
tribution. 491. The Standard or In- 
tegral of Es TATES. 493. Applied alſo 
to INTEREST. 495. To LAND. 496. 
To other Things. | ibid, 
AsS1A. It's three Senſes, 146. 
ASIARCHA., What kind of Officer. 147. 
ATHENIANS. Their Toleration, 580. ſeq. 
ATTRIBUTIVE Juſtice, 


AVCTORITAS in Senatu. 205. ſeq. Sena- 


tus-AuCtoritas. 209. 


 AvevsTvs. The Imperial Title. 36. 


AvsPICARI, How it ſignifies to begin. 29. 
AvsPICATO. Ceremony of the Ancients 


in going upon Buſineſs. _ | 29, 
: N 
BAccHA R. 567. 
BACCHANALIA. 550. nocturna. 576. 
Bacchanalia. i. e. the Meeting Houſes. 
564. 


BANISHMENT (Voluntary) common with 
the Ancients in the Caſe of Caedes Invo- 
luntaria. 175. 


 BasiLica, or Greek Law. 1-4 :2Þ 


4 E BasSTARDY, 


* ee 


pr . 


BAs T ARD. | . 

BEN EFICENCcE. 

BrasTARES (Matthaeus) his ſmall As 
thorit 16. 

BO NA Vaiverſitatis. | 5 fs 

BonokvmM Poſſeſſio. 214. Aliud eſt eſſe 
in Bonis, aliud in Dominio, 


478. 
BouNDARIEs, or Termini: Why facred. 


455: ſeq. 
BxuTEs. Whether included in the Law 
of Nature. 111. ſeqq. Some ſurprizing 
Acts of Brutes in that reſpect. 113. How 
to be accounted for. 114. 115. 121. That 
the Brute Creation is not determined by 
the Law of Nature, the Sentiment of 
the beſt Philoſophers. 116. ſeqq. and 
Lawyers. 118. Why then put to death 
for Acts of Uncleanneſs, etc. 115.1 


By 


C. i. e. Condemno. | 192. 


CADvcà, Eſcheats. 298. 518. 


CAESAR, the Imperial Title. 31. 

CAESAR (C. Julius). His Project of forming 
a Pandect of Roman Law. 14. 

Calvs. His Inſtitutes. 23. 


CALCEI Lunati. 


4 
CALENDAR (Roman) under the Care of 


the Pontifices. 79: 
CaLiGvLa. His Exploit. 172. His Cha- 
racter. 433. 
CALLIsTRAT VS. His Inſtitutes, 21 
CAPITE Cenſi. 184. 
CAPITOL, See SATURN. | 
CARMEN. A Form of Words. 149. 


CARVILIVS Ruga. 359. 
Caro. His Parſimony. 379. 
CAVERE. Cautor. 220. 
CAvVILLARI. 222, 
CELIBACY diſcountenanced. 291. bean. 
Cersvs. His Digeſts. 
CENSERE and Edicere, how Liftinguiſhed. 
66. 
CensoR. The Nature of his Office. a 
CENSORIAE Leges. | ibid. 
CEREs Legifera. 451. ſeqq. 
CHARITYV. The Roman CHARIT v. 
374. 
CHARONITAE. 432. 
CHRISTIANS (primitive) why perſecuted, 
579+ 


CHRONOLOGY of Rome under the Care 
of the Pontifices. 

CickRxo. His Syſtem of Law, in 1 
Books de Ws, 66. His Project of 
forming a Pande& of Roman Law. 14. 


Citing. Method of Citing the Law- 


Books. 24. ſeq. And other Books, anci- 
ent] 45. 
ciVII. LAW. See LAW. 

CIvIr As. what. 133. ſeqq. Differs from 
Vrbs. 134. Civitas and Vrbs emphati- 
cally ſaid of Rome. ibid. The Legal 
Effects of that Pre-eminence. 

CL assic Authors, why ſo called. 188 

CLASSICI. ibid. 

CLASSING of the Peo _= of Rome by Ser- 
vius. 184. Thoſe Claſſes, whether Five 
or Six. 188. and why called either in- 
differently. | ibid. 

Cox. It's proper Signification. 17. Co- 
dex Papyrianus. 16. Julij Pauli. 17. 
Gregorianus. ibid. Hermogenianus. ibid. 


Theodoſianus. ibid. Laſtly, Juſtiniani 
Imp. 18. Repetitae Paal. or Se- 
cond Edition. 22. It's Hiſtory, ibid. 
Manner of Citing it. ny  » 
CokMrrio. 280. 
CocNx ATI and Adgnati. 314. 
Cod NAT IO. ibid. 
Cocnoscere. To read. Like Ayzywioxey 
of the Greeks. 563. 
CoLLATERAL Line. 316. 
CoLLEG1Aa Licita. 567. ſeqq. Itiicita. 569. 
Privilegiata. o. 
| ComiT1Aa Calata. 188. Centuriata. 76 


Curiata. 183. 186. Tributa. 200 
COMMERCE of the Romans, an Eſſay upon 
it, by another Hand. 497. That Subject 
continued. „ 
CommunirTy, Poſitive and Negative. 460. 
Community of Wives. 339 Commu- 
nio Ignis et Aquae in Nuptijs. 285. 
Communio Vsũs. 462. 
Courur arion of Degrees. 330. Not 
eflential to the Doctrine of prohibited 


Marriages.. ibid. and 337. 
ConcvBINA, i. e. Vice-Conjux. 272. 
Conpicie. It's emphatical Uſe, 363. 
CONFARREATIO. RE 
ConlvcivMm. 284. 
Cox NVBIVu. ibid. 
Cos Ax G uix Iv. 14. 


314. 
— of Pontificial Cogni- 


zance. 77. 
Consent of Parties. The Neceſhty, 
Rules, &c. of it in Marriage, 300. ſeqq. 


Conſent of Parents. 310. 
ConsoRTIVM, 284. 
CONSTITUTIONS (IMPERIAL) $22. 
Cox TAGIVvM, Vox Media. 119. 
CON TVBERNIVRI. 286. 
Cox vENTIO in Manum. 282. 


Cor ER. 


N 


Cox. 


Recording public Ads upon 
Copper. . 574. 
Cok ORA, i. e. Slaves. 392. 


CouNnSsEL not Law. 44. 
CowAR Dick, whether puniſhable in Civil 
States. . | 61. 
CvLPaA Lata, Levis, &c. 174. 
Cn ArE, from whence derived. 186. 
CURIAE. A Diviſion of the Roman Peo- 
' ple. 183. 186. Of a Religious Nature. 
186. Whether from the Greek K#gug. 187. 
CvsTopes Tabularum. 5 
CUSTOM. 241. Cuſtom and Preſcri- 
ption. 244. Similitude of ancient and 
modern Cuſtoms. 357. Many of ours 
founded in ſome Greck or Roman 


Practice; wiz. That of Saluting the 
Bride —— Leaving your Son a Shilling 
— Firſt of April — Starving the 


Jury Creation of Doctors, ſomething 
ike Manumiſſion &c. &c. 302. 310. 


357. 386. 399. 440. 447. 


D. | 

D. The old Termination of many Latin 

Words. 502. 
Dea Stimula, Simila, or Semela. 551. ſeq. 
Decemviri. See LEX XII. Tabb. 
DecEnNALITA Imperatorum. 
DecrerTaA Principis. | 
Decvss1s, Decuſlatio, &c. 405. 
DecrEts of Conſanguinity. 316. The 

Computation of Degrees, not the Rule 

of prohibited Marriages. 


ay 330. 337- 
Anuooin. Slaves of the Public, 442. 
 DePoNTANI Senes. 192. 


DEROGARE ex Lege, i. e. Detrahere, par- 
tem tollere. 155. 
Dies Legitimi, Faſti & Nefaſti. 80. 189. 
DickEsrSs. The Hiſtory of their Compi- 
lation. 18. ſeqq. The Helleniſms of 
that Book. 19. Some Circumſtances re- 
lating to the Florentine, or Piſan, MS. 
of it. ibid. Diviſions of it. 21. Manner 
of citing it. "25. leq. 
Aiun Ayayis. Oe Kaxoyauis, 291. 
AmTowcuTr,. AnMitu;. 352. Karworuy, 


Dr1ocLes Peparethius. 


93 

DIRIAuERE. Diremptio. Diribitores. 192, 
. . 194. 

_ DisnER1s0N. N ee 

 DiseEnsATION. What. 97. 98. None 


from Natural Law. 141. a Term of the 
Canoniſts. 98. Diſpenſations, Perſonal 
and Legal, Ordinary and Extraordinary. 

| | ibid. 


 Dominitvm, wherein it 9 


Azxuv 0MuG 


224. 
229. 2334 


38 1. ſeqq. 


Epos. Eę Fos. Servus. 


DispENSATOR, Oixovouo;, an Officer of 


Conſideration in great Families. 420. 


Alluded to by St. Luke XII. 42. ibid, 
Diss8vapeRE Legem. | 100. 
D1v1stons of the Pandect. 21. 


DivisoRkEs. 192. 
Divorce. 345. ſong: Divorces very rare 
with the Romans of the firſt Ages. 359. 
Very frequent afterwards. ibid. ſeqq. Di- 


vortium bona gratia. 362. Divortium 
& Repudium. 49. 
DoLvs Bonus & Malus. 118, ſeqq. 
DomipvcrT1o. 277. 
Domina de V xore. 282, 


conſiſts. 
476. How it differs from Proprietas. 
ibid. Eminens & Vulgare. 463. 478. 
Eminens, its Effects. ibid. Plenum & 
minus Plenum. 478. Directum & V- 
tile, ibid. Quiritarium & Bonitarium. 


ibid. 

Domirvs. | | 282. 
DonaTio. 536. Donatio mortis cauſa. 
ibid. 


What underſtood by it. 440. 
DvoDEciM, i. e. The XII. Tables. 551. 
DveoNnp11, h ---5 Jo 


Epicr, at firſt no more than Proclama- 
tion. 228. Perpetual Edict. 14. ſeqq. 
214. ſeq. Edictum Tranſlatitium. 214. 
EDICTA. A Branch of Roman Law. 
229. Aedilium. 215. ſeq. Perpetua. 12, 
PRAETORVM. 210. Principis, pro- 
prie dicta. 


229, 233. 
EnicTALES. 29. 
EpucarT1oN. 289. 
Ebog and Hog. | 243. 
El & in Eum. Do Lego. Pactum Con- 
ventum, &c, 240. 
Eixe. How applied to Neues. 166. - 
EMrrio Vxorum. 2280. ſeq. 
EpIsTOoLA & Subſcriptio. 232. 
EpisroL AE Principis. 229. 


EQUITY, go. Defined. 93. A Branch 
of Jus Scriptum, and yet how oppoſed to 
it. 99. ſeq. A Supplement of a defective 
Law. 92. Conſiſts in extending or re- 
ſtraining the written Law. ibid. Applied 
to Acts of Severity, as well as Mercy. 


- 96. How it differs from Diſpenſation. 


97. Not the Buſineſs of the ordinary 

N 95. To whom it belongs? 96. 
411. 
ERROR in Matrimonio contrahendo. 30g. 
EscHEATs. Caduca, 518. 
ETRVRIA. 5. 


4 E 2 ETYMOLOGY 
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| 


N D X. 


Tr a of the Stoics and Civilians, 


8. ſeqq. . 
EvPHEMISMyS of Languages. 467. 
ExCHANGE. of Property, or the Founda- 
tion of Trade, 479. 
ExcoNsvTIE. Exquaeſtore. e pes 
Proconſule. 583. 
ExPLETIVE Juſtice, 
ExXROGARE legera. — | 


Faces Vox Media. 119. 
FAMILIA. It's proper Uſe and Significa- 
tion. 443- 
FamiLy-Religions among the Romans. 75. 
FATHER (POWER OF THE) Gt. 
Father and Son, one Perſon in the 
ſideration of the Civil Law. 394. Fa- 
ther. His Duty in the Education of his 
Son. 383. ſeqq. How the Neglect of it 
puniſhed among the Athenians, 382. 


FELIX, 34. 
FEST VM Stultorum.. 4+ 
FesTvs. To be read with Caution. 178. 
190 
Fipes, Vox Media. 119. 


FILIAL che - Affection. How a natu- 
ral Duty. That Principle, 
enerally not Rp nor wanted, in the 
Fate Creation, 368. What is to be 
thought of it, when it is ſometimes 
found there. 367. ſeqq. It's Uſe in ſup- 
porting the old Age of Parents. 372. 
374- Enforced by the * Law. 380. 


FLAMMEVM. 276 
FLAvII Sacerdotes. 32. 
FLavivs ibid. 
FLORENTINE, or Piſan, MS. of the 
PandeR. 19. ſeq. 
FLoRENTINVs. His Inſtitutes, 21* 


Forms, Formularys (Roman) 28. 80. 
ſeq. 363. Of enaQting Laws. 188. Of 


Wills. 524. 
FRANCICVS. ' S3- 
FRATREs Catanenſes. 377 


FUNERALS, &cc. of Pontificial * 

FvRTvM. 465. How a Breach of the 2 
of Nature. ibid. Defined. 466. It's 
Etymology. ibid. It's Puniſhment con- 
ſidered. 468. Difference between the 
Day—and the Night—Thict, ibid, 


. 
G. When admitted into the Roman Alpha- 


bet. i 557. 
Tau. Feſtum Nuptiale. 274. 


GeLtivs. His miſtake, 293. His little 


Authority. 398. ſeq. 
GERMANICVS. | | 4. 
GEN s pro Specie. Some „ 

ſtances of it in the Law Books, and elſe- 


where. 145. ſeqq. 
GIveN in Marriage. 2250. 306. 


Teęapec ba vouey and * Their ma- 


terial Difference. 165. ſeq. And both dif- 
fer from Teapey, be es is * publiſh Laws, 
even unwritten ones, as it is applied to 


Lycurgus. 243. 
GRATIA. Vox Media. 119. 
GRATITUDE. | 85. 
HABERE, Exeu, for Dominion, | 477. 
H ADRIAN. His Services in the Roman 

Law. 14. ſeqq. 


HELLENISMs of the Digeſt. 


19. 
HERES. 385. Ex Aﬀe. 492. Heredem 
eſſe, et Bona poſſidere. 21 


. Hinps, Homines Proprii, &c. of the Mo- 


derns. 438. 


. Hired, Servants, or Servitus Voluntaria. 


413. . to the Ancients, as well 
as Slavery 2 ueſt. ibid. ſeq. 
HISTORY C E ROMAN LA | 
1. ſeqq. Hiſtory of Rome. 78. under 

the Care of the Pontifical College. ibid. 


ſe 
HomER: The Alphabet he made Uſe of 
553. ſeqq. A conſtant Expreſſion of his 
conſidered and aſcertained, 449. ſeq. 
Homo. How it differs from Perſona. 248. 


HoN OR. Vox Media. -- "220; 


HoNORARIVNM. 210. 
HumaniTy. 85. The Want of it whe- 
ther puniſhable. 87. Humanity of Law. 

I 
HYPOTHETICAL Law of Nature. 0. 


144. ſeq. The ſame with the Law of 
Nature Negative. 461, 


3 

I LoxG and ſhort. 561. Lor EL ibid. 

IpLENEss. Whether puniſhable. 61. Open 
to a public Proſecution at Athens. 508. 

Ie dd 439. 

IMPERARE. 224. TENOR Its * 


of Sig nifications. 0. ſeg, 
IMPEKIAL CONSTITUTIONS. 223. 
IMPERIVM Merum et Mixtum. 213. 


INAUGURATION. what. e 
I. N. Q. Juſtis Nuptiis Quaeſitus. 271 
IncesT. 315. eng. Natural and Civil. ibid. 

and 


. N D E N. 


and 322, ſeqq · Inceſt inter Affines. 338. 


IxcLYTvVs. | 35. 

IN FAN TIA. | 258. 

INGRATITUDE, whether puniſhable. 86, 
ſeq. | 

INIVRIA. 49. 

IN IVS TVI. EET ibid. 


IxscRIPTIONS. Columnae Roſtratze Duil- 
lianae. 556, L. Scipionis Barbati. ibid. 


Heraclean, explained. 458. ſeq. One 


from Fabretti, how to be underſtood. 

| | 295. 
INsTITUTEs. 21. Hiſtory of their Com- 
pilation. ibid. Manner of eiting them. 24. 


INTERCEDERE Legi. 190. 
INTERPRETATIO. 234. 
IxvoLUNTARINESS of two Sorts. 174. 
ITaLvs. An antient Law-giver. 2. 


JupicaTuRE (Domeſtic) of the Romans. 


| 58. 403. 447. 

eee, His Digeſts. n ; 2. 
VRISPRVDENTIA. How defined. 66. An- 
tiqua. 15. Media. ibid. Nova, ibid. 
Ante-Iuſtinianea, | 2 22. 
Juxv. Why denied the Uſe of Meat and 
Drink, till they agree in their Verdict. 


| 399. 

Ivs. See LAw. Derived from Iubendo. = 
It's many Senſes. 40—57. 
tuens, et Conſtitutum. 40. ſeq. lus 
Conſtitutum applied either to Actions or 
Perſons. 41. In the former Caſe, coin- 

- cides with Juſtum, or, may be called 


the Attribute of a Legal Action. ibid. 


and 49. In the other, it is a Moral 
Quality, annexed to a Perſon : or, what 


we underſtand by RiGnrT. 50. — or a 


Right conſequent to a particular Situation, 
comes to ſignify that Situation. 51. Si- 
gnifies the ſame with Neceſſitudo. 54. 
Stands for the Place of adminiſtring Juſtice, 
55. For the Celebration of Juſtice, ibid. 
The ſame with Iuriſprudentia, or the 
Study of the Law, ibid. A Sentence 
of the Judge, altho' an unjuſt one, 
56. Strict Law oppoſed to Equity. ibid. 
Relaxation of ſtrict Law, or Equity 
itſelf, ibid. Dominion, Power or Pro- 
perty. ibid. The Abuſe of Power, 
ibid. Preſcription, or a ans ibid. 
Something like common Law oppoſed to 


Statute. 57. A General Word, of which: 


written Law is a Species. ibid. Under- 
ſtood of Human Law, as oppoſed to Di- 
vine. ibid. Ius and Facultas, how diſtin- 
guiſhed. 51. Difference between lus 


and Lex. 42. lus ſtrictum defined, 33. 


Ius Conſti- 


us differs from Admonition or Perſua- 
ſion. 44. Whether Permiſſion is com- 
patible with it. 47. lus ad Rem. 53. 
ſeq. in Re. ibid. ad Agendum, ibid. 
Ad Obtinendum. ibid. 
Ivs Faunorum. 2. Faeciale. 63. Hono- 
rarium, 210. Praetorium. 215. Senato- 
rium. 63. Ius III. Liberorum. 294. It's 
Effects. ibid. Copied from the Lacedae- 
monians. ibid, The Favours of it ex- 
- tended. 298. 
Ivs Publicum & Privatum. How diſtin- 
1 63. ſeqq. Ius Publicum. 58. 
qq. The Objects of it. 26. lus Pri- 
vatum. ibid. Ius Sacrum, a branch of 
the Ius Publicum. 509. 63. 66. 
IVS NATVRAE. See LAW OF NA- 
TURE. Tus Naturae in Brutes, rather 
the Vis Naturae. 120. ſeqq. Ius Naturae- 
Hominum. 129. Civitatum. ibid. IVS: 
GENTIVM. 127. (See LAW OF NA- 
TIONS) has many Senſes. ibid. IVS 
CIVILE. See CIVIL LAW. Tus Ci- 
vile, i. e. Romanum. 62. Reaſon of that 
Emphaſis. 135. ſeqq. Ius Civile, or Ro- 
manum. It's Excellency. 136: ſeqq. It's 
immediate Uſe and Service. 137. ſeqq. 
Jus Civile Papirianum. 7. ſeq.- Aclianum.. 
81. Flavianum. ibid. 


Is datum ſceleri. A Paſſage in Lucan,, 


explained. r 
JUSTICE. 83. Corrective. 84. Exple- 
tive and Attributive. 87. ſeq. Univerſal 
and Particular. 88. ſeg. 88 
and Diſtributive. 88. Reciorial and Equa- 
torial. ibid. Moral and Political. 
JusTiNIAn. His Merit and Services in the 
Roman Law. 18. ſeqq. | 
IvsTINIANE'T Novi. | A 
IvsTvm, quoad Tus, non quoad Iuſtitiam. 


How to be underſtood. 269.. 

| | K. 
K. It's Uſe in the Roman Alphabet. 557. 
44 
Kaxoyaus Nun. 291. 
K axwotge 380. ſeqq.. 
Kpios. 250. 


Ws 

LAMBIN, a Ctitic without Remorſe. 354. 
LANGUAGE (Greek) why more extended. 
than the Roman. 50g. Why more du- 
rable. 510. (Roman) It's Xoliſm. 411. 
Some Reflections upon that Language. 
$11, ſeqq. Romans, their Zeal for it. 

| 7 | $13... 
Lai a. 


ibid. 


I N D 


JAT A Culpa, etc. 174. | 


Law. See [vs. | 

LAW AND RIGHT. 40. ſeqq. Law 
PUBLIC AND PRIVATE. 58. ſeqq. 
Public preferable to Private. 61. 176. 
Private and Common. 100. Particular 
and Univerſal. ibid. PONTIFICIAL 
OF THE ROMANS, 72. ſeqq. Con- 
nexion between the Civil and Pontificial 
Law of the Romans. 77. Law, how 
jt can be ſaid to Perſuade. 44. Law, 
and Permiſſion. 47. ſeqq. 52. Connex- 
on between Law and Philoſophy, 66. 
Between Law and Contract. 154. Be- 
tween Law and Property. 451. ſeqq. 
Between Law and War. 38. 86. 397. 
Difference between Law and Counſel. 
45. Law Perfect, conſiſts of two Parts, 
Precept and Commination. 171. Defe- 
ctive, either volente Legiſlatore, or no- 
lente, 92. Sanction of Law. 171. Law 
(Symbolical) of Pythagoras, Solon, and 
others of the Ancients. 46. An A- 


thenian one, ridiculous. 116. Laws with 


the Athenians, cited into Court, tried, 
condemned or acquitted. 165. Law with 
the Stoics, common to both Natures, 
Human and Divine. 104. ſeqq. 
LAW, Natural and Inſtituted, or Natural 
and Civil, 99. 101. LAW OF NA- 
TURE. 99. ſeqq. Defined. 103. As 
DEFINED BY VLPIAN. 111. The 
Marks and Evidences of it. 104. ſeqq. 
Variance of Authors upon that head. 
ibid. Whether it conſiſts in the Con- 
ſent of Nations. 106. How different 
Nations diſagree in their Sentiments of it. 
107. It's proper Principle and Founda- 
tion. 108. ſeqq. The Dictate of Right 
Reaſon. 105. Whether common to Men 
and Brutes. 111. ſeqq. Ihe Orig of 
that Notion. 114. The unguarded Ex- 
preſſions of the Ancients upon that head. 
ibid. Law of Nature, Preceptive or Per- 
miſſive. 144. Abſolute and Hypotheti- 
cal. 129. Hypothetical. 144. or, as it is, 
and may be, called, the Negative Law of 
Nature. 461. Law of Nature, Primary 
and Secondary, an incompetent Diviſion. 
130. Law of Nature wants not to be en- 
forced. 142. Immutable. How that is to 


be underſtood. 138. ſeqq. 143. Law of 


Nature and of Nations, why uſed pro- 
miſcuouſly by the Lawyers. 128. See 
alſo 201. 3 

LAW OF NATIONS, 127. ſeqq. De- 


Deed without the Will. 


Conſular. 182. 


EX. | 
fined. 128. ſeq. Included in the Idea of 


the Law of Nature. 101. 128. What 
with the Ancients. 103. 128. 


LAW CIVIL or Poſitive. 132. It's many 


Senſes. 145. Defined, 132. The Law 
of ſeparate States. ibid. Meer and 
Mixt. ibid. A Comment upon the 


Law of Nature. 133. How it can be 


ſaid to add to the Law of Nature. 138. 
ſeqq. 143- to deviate from it. 138. ſeqq. 
144. Politive Law, the ſame with Private 


or Proper. 100. Not unfitly called the 
Morals of the State. 159. Laws Poſi- 


tive, their Effects one upon another. 169. 


Poſitive Law concerned in the private 


Deportment of Individuals. 60. puniſhes 
Idleneſs. 61. Extravagance. 60. And ſome 
Conſtitutions, Ingratitude and Cowardice. 
61. It's ſeveral Properties. 151. ſeqq. 


Whether a Species of Covenant and Con- 


tract. 151. Ought to be Public, Plain 
and Perſpicuous. 172. Poſſible, Reaſo- 
nable and Uſeful. 158. ſeqq. Univerſal. 
157. ſeqq. T'o be grounded upon ſome 
Fact. 155. 359. To ſpeak a general 
Language. 156. Cannot comprehend all 
poſſible Caſes. 157. Operates naturally 
in Futura. 168. How it operates in Prae- 
terita, 169. confined. to the Overt Act. 
173. How and where it puniſhes the 
Will without the Deed. ibid. and the 
174. How 
ſaid to be the Gift of God. 153. Poſi- 
tive Laws ought to be few in Number, 
172. Their Multiplicity, a bad Sym- 
ptom. ibid. 


| LAW (Roman) Theodoſian. 23. Of Ju- 


ſtinian. 18. Roman Law, derives its Me- 
taphors from the Camp. 38. Why em- 
phatically called Civil Law. 135. Heredi- 


tary, in many Roman Families. 69. Laws 


. at Rome, propoſed by the Extraordinary | 


Magiſtrate. 180. ſeq. By the Ordinary, as 
Conſul. 181. Praetor. ibid. Not by the 
Cenſor. 182. Why then ſome called 
Leges Cenſoriae. ibid. When paſſed, 
where depoſited, and why. 194. Single- 
named, if Praetorian, and double-named, 
Whether that was one 
Diſtinction between Lex and Plebiſci- 


tum, ibid. 


LIOARE. 64. Legacy, what. 536. 
Lex. It's many 5 


enſes. 147. ſeqq. Lex 
Naturae, the Phyſical Law of Nature. 
121. Lex, or Politive Law, defined. 149. 

FE. | Legibus 


2 


dea of 


What 


man 
„ Law 
rand 
n the 
an be 
248. 
«an 
Tivate 
d the 
Poſi- 
169. 
rivate 
niſhes 


ſome 
rdice. | 


ſeqq. 
Os 
Plain 
Lcaſo- 
'erſal. 
ſome 
eneral 
nd all 
urall 

bode. 
AQ, 
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How 
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nber. 
Sym- 

ibid. 
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Me- 
em- 

redi- 

Laws 


nary 


y, as. 
the 
alled 
fTed, 
1gle- 
med, 
one 
11ci- 


ibid. 
Lex 


ture. 


149. 
ibus 


1 


Legibus Solutus, ſaid of the Emperor, 
140. How to be underſtood. ibid. And 
147. Legem Ferre. 9. Jubere, ibid. 
Suadere, Diſſuadere. 190. Rogare, Ab- 
rogare, etc. 155. Promulgare, 188. 
Legi intercedere. 190. 


LEX IN A ROMAN SENSE, 177. ſeq 


How it differs from Plebiſcitum. 178. 


Lex Aebutia. 12. Another. 163. Aemilia. 
181. Agraria. 190. Antonia. 18 1. Aqui- 
lia. 196. Ateria- Tarpeia. ibid. Atinia. ibid. 
Caecilia-Didia. 163. Caſſia. 191. Cincia. 
148. 190. 196. Leges Corneliae. 12, 18 1. 


190. 433. Didia-Licinia. 189, Fal- 


cidia. 196. 520. Furia. 520. Gabinia. 
551. 577. 584. Gabinia, Tabellaria. 191. 
Flicia. 181. 196. Horatia. 199. Horten- 
ſia. 181. 199. . ee 196. 294. 
298. Laetoria. 196. Licinia. 163. 190. 
Maevia. 190. Manilia. 190. Maria. 192. 
Oppia. 190. Orchia. 45. 190. Papi - 
ria. 192. Petronia. 434. Pinaria. 181. 
Plautia. 190. Publilia. 199. Remmia. 
196. Satyra. 163. Saufeia. 190. Tho- 
ria. 458. Valeria. 213. Velleia. 196. 
Voconia. 48. 190. 196. 520. 
LEX XII. Tabularum. 8. ſeqq. Their Hi- 
ſtory. ibid. Emphatically called Lex, 
Leges, &c. 12, 12 Why called Leges 
Decemvirales. 10. Leges Cenſoriae. What 
to be underſtood by them, 182. Regiae, 7. 
Manilianae venalium vendendorum. 216. 
Oleae. ibid. Lex Auguſti. 238. Edicta- 
alis. 233. Imperii. 238. LEX RE- 
SGlA. 236, ſeq. and 15. 
LiBELLI Supplices. 3 42 232: 


LIE ERALI TY. | 85. 


LinERI, in ſome Paſſages of the Law- 
Books, whether to be underſtood of Sons 

or Freemen. 414. 
LiBERTAS Juſta and minus Juſta. 431. 


LIEBER TVS and Libertinus, how diſtin- 


guiſhed. 429. ſeq. Liberti their Office. 
362. Condition. 430. Puniſhable for 
ingratitude, at Rome. ibid. and at A- 
thens. | 431. 
L1eriPens. Libella. Stipendia. Dupon- 
dius, &c. Their Uſes and 8 


| 488, 
Ls in Confanguinity, Right, Oblique, 


and Collateral. 316. 
Lucan. A Paſlage in him explained. 50. 
LVCIiroR. 444. 

LVR ATI Calcei. 8 
LvPERCALIA, ibid. 


LYTAE, | 39. 


E X. 


M. 
MacisTer Palatii. 37- Bacchanalium. 


570. ſeq. 

MacisTRATES (Roman) Ordinary and 

Extraordinary. 180. 

MajtsTAS. 37. Majeſtas Patria. 390. 

MALITIA. Vox Media, 119. 

MAN cCIIA. | 414. 
MAN DATEs. 2 


33. 
MAN UMIssION. 429. Whether alluded 
to, by St. Luke XII. 37. 431. Manu- 


miſſions Teſtamentary. 432. 
Manvs, i.e. Authority. | 6. 
MaARCELLvs. His Digeſts. 21. 
MARIAN. His Inſtitutes. ibid. 
MARCIrOR. 444. 


MARRIAGE. 264. The Seminary of So- 
ciety. ibid. An artificial Immortality. 287. 
290. 366. The ſeveral Appellations, by 
which the Ancients have diſtinguiſhed it. 
268. as, Matrimonium. ibid. Nuptiae. 
273. Connubium. 284. Conjugium. ibid. 

_ Conſortium. ibid. Contubernium. 286. 
The ancient Ceremonies, attending the 
Celebration of it. 274 — 285. 30 5 — 310. 
A Species of Contract. 123. 265. 3or. 
Not rightly apprehended by the Romans. 
265. Nor by the Canoniſts. ibid. Of 
Pontificial Cognizance.. 76. Juris Civilis 
Mixti. 265. Marriage of Brother and 
Siſter, 326. ſeqq. Of Collaterals. 321. 
Of Couſin-Germans. 329. ſeqq. Mar- 

riages prohibited, 317. ſeqq. 

MaTRIMONIVM. 268. Dictum a Matre. 
Why. 270. How it differs from Nuptiae.. 

266. 268. ſeq. 284. 

MERETRICESs, for Lotrices. +. 403. 

Mopksris vs. His Pandects. 21. 


Money. Why called by the Greeks Xn | 


para, and Res by the Romans. 487. 
Moneta Falſa, Diminuta, und Adulte- 
rina. 490. How puniſhed. ibid. 
MoTHER, intitled not to Power over her 
Children, but Reverence. 395. Spartan 
Mother, equal to a Roman Father, in: 
public Spirit. 405. 
MuRATORI. A foul Miſtake of his. 142. 
MvrAkE. For the Contract of Bargain 


and Sale. 483. 
N. L. Non liquet. | 192. 
Namts (Reverential) of Uncle, &c. 325. 


Nasc11vRI or Spes Ventris. 248. 


NATURAL 


arch 
ations 


1 N D 


NATURAL adds, not always productive of 


Natural Law. 122. 
NATURAL Children. 270. 
NATURAL Law. Poſitive, or Negative, 

409. It's Obligation, where _— 

I2 


NATURAL Obligations, and Obligations of 
Natural Right. 124. ® nicum, ibi 


NATURAL Reaſon, not always Natural 
Law. 49. * 
NecessITVDoO explained. 
NEGLIGENCE. How puniſhable. 174. 
NoBILES. I 


79. 

NocTuRNaAL Meetings, the Attention of 
all Governments. 577. ſeqq. 
Nzguo;, Law, from ſuum cuique inn 
dF. 83. 
Nori. | | - 271, 
| NoveLs. 17. 22. 


Novi. 179: 

NVNMA. His Laws. 3. 7. Whether aſſiſted 
in them by 1 3. ſeq. 

NVPTIAE. (See MarRIMON IVM) 273. 
Whence derived. 276. 278. Properly, 
the Celebration of Marriage. 274. Nu- 
ptiae Secundae. 295. Impares. 299. 


 NrcTEL1vs. A Name of Bacchus. 576. ſeq. 


Dot 
Oaras, of Pontificial Cognizance. 77. 
OsTLIOARI naturaliter, et jure Naturae. 
124. — GY Legitimae et Civiles. 


145. Civiles et Praetoriae. 214. 
ON VNcIA Rx. | 201. 
OBROGARE Legem. | I55. 
OnxEsImvs. Name of a Slave, 435. 
Ox ATIONEsS Principum. 227. 
OR EIT AS, Poenae Orbitatis. 298. 
ORciN1. | 432. 
OviILIA. 193. 

. Oltyauis Nun. 291. 
| P. 
 PaptnIAnISTAE. | 39. 
PayeyRivs IvsTvYs. 16. 
PANDECTS. | 18. ſeqq. 


PARENTS. Parentibus an Patriae. A Que- 
ſtion about the Priority of thoſe two 
Rights. 387. Parental Tenderneſſes, 
thouzht to be greater, in the Animal, 
than in the Human, Species. 3066. Why 
of longer Duration in the . 368. 


ſeqq- 
PARENTELAE Reſpectus. 321, 
PaTEeR Patriae. : 224. 
PATRICIANS, who, 179. ſeqq. 


E X. 


PATRIMONIVM, what. 479. Dictum a 
Patre, and why. 270. 
PaAvIVS. His Taftitutes. 21. His Code. 
17. His Sentences. 23. 
PecCvLATvs, bow it differs from it on 
| 457» 
PeECVLIVM. 355 Caſtrenſe. ibid, Page 


Quaſi-Caftrenſe. 397. Pro- 
fectitium. ibid. Adventitium. ibid. 
PECVNIA unde, 486 
PENDERE poenas. The Propriety of the 
Expreſſion. 488. 

PerIcvLvm. Vox Media. 119. 


PER MISSION, the Act of Law. 47. 
PERMUTATION. The Origin of Trade. 
482. Still viſible. 484. "els Obſerva- 


tions upon it. 4384. ſeqq. 
PERPETVVs. 215. 
PERSONA. It's Significations. 247. 

PERSONS. et © 

PERSVADERE. Vox Media. 119. Perſua- 

ſion not Law. | 44. 
®4ounxcy. Vox Media. 110. 
®evysry. How applied to Nowe;. 166. 
PrrLosoPHY. Connexion between Philo- 

ſophy and Law. 66. 


PRYSICIANS. Their Servile State among 


the Ancients. 420. 
PiETVY. Why uſed for Filial Affection. 375. 
ſeqq. The Roman PIETVY. 374. The 


SICILIAN. 375. 
„ N 
PL Aro. His Syſtem of Rin . 
PLEBEIANS, who. 179. ſeqq. 
PLEBISCITVM. 197. How it differs 

from Lex. 178. 


PL ERS. How it differs from Populus. 17 
PLURALITY of Huſbands, 142. 339. Of 
Wives. 339. ſeqq. 
PLUTARCH. His Zeal for Paralleliſin, 404. 
PoEN As Pendere. The Propriety of the 
Expreſſion. 488. 


 PoLyGamy. 339. ſeqq. Succeſſiva and Si- 


multanea. 339. 

PourEVv. His Project of forming a Pan- 
dect of Roman Law. 8 . 

Pomeontus, His Enchiridion, I. Very 
faulty. 574. 

PoxTEs. 

PonTiFex Maximus. Hiſtory of that of. 
ficer. 82. Pontifices, Their Duty and 
Office. 78. PONTIFICIAL LAW OF 
THE ROMANS. 72. ſeqq. Like the 
Eccleſiaſtical * of the following Ages. 


ibid. 
PopvLISCITYM. | 176. 
Por vruvs and Plebs, | 178, ſeq. 


i 1 PosITivE 


I NY NR. X. 


PozrTrve Law, defined. 149. 
PossEssiox, what. 476. Bonae et Ma- 


lae Fidei Poſſeſſor. 775 
n 


| 4 
POWER OF THE FATHER. 364. 
| what founded. 393. How it differs from 


that of Maſter. 39:. Extended with the 
Romans to ſelling their Children. 397. 


401. and Expoſing them. 404. ſeq. To. 


Life and Death. 402. Whether higher at 
Rome, than elſewhere, according to 
Juſtinian. 325 The Hiſtory of it thro' 
the Roman Law. | 389. ſeqq. 
PRAEPOSTERITAS. l. 


PRAEBROOGATIVE Tribe. 191. Century. ibid. 


PAE TOR. A general Name for a Magi- 
ſtrate. 210. The ſame as Imperator. ibid. 
Praetor Primus, Major, Maximus. 213. 
Praetor inter Peregrinos. 211. Fiſcalis. 
212. Tutelaris. ibid. De Fidei-Com- 
miſs, ibid. PRAETORSY EDICTS. 


| 210. 
PrEces Imperatori Oblataa. 230. 
PrREcivMm, or common Standard. bs. 


ſeqq. Eminens et Vulgare. 482. Emi- 


nens, it's Advantages over Permutation. 


487. ſeqq. 
PRESCRIPTION, what. 244. 
PRINCEPS. 5 224. 
PRIVA, i. e. Singula. | 234. 
PRIvATVM et Occultum. How diſtin- 
guiſhed. | $72. 
PRIVILEOES. 15. 30 
PROBARE. Vox Media. 120. 
PROBATES of Wills, etc. whence of Ec- 
cleſiaſtical Cognizance. 20> * 
PRoOcoxs vr. | 225. 
PROLETARII. - 184. 
PROLYTAE. | 33. 
PROMVLGARE legem. 188 


PROOEMIVM INSTTrVTIONVM 


INF. IVS TINIANI. 26. 
PROPERTY. 448. ſeqq. 54. Conſidered 


more diſtinctly. 460. The Exchange of 
it. Es 479. ſeqq. 
PROPRIETAS. 476. 
PrRoxIMITY of Blood. 14. 
PRVDEN TES. 221. RESPONSA PRV. 

DENTVM. | 217. 
PUBERTY. 259. 
PUBLIC AND PRIVATE LAW. 8. 


In what Senſe Private Law is ſometimes 


called Public Law. | 60. 
PvBLiIcvs. 62. Publicum et Sacrum. 59. 
PvERITIA. 259. 

 PyTHAGORAS and _ 3. ſeq. 
Qy ADRANS. It's Mark. 495. 


QvAks rox. His Offce. 228. 


Q As — Poſſeſſio. Quaſi Conjux, &c. 

| | 67. (eq. 
QvereLa Teſtamenti inofficioſi. 521. 
Qvincynx. It's Mark. 495. 
QyYIN YEN NALE Studium Juris. 1 


QuoTaATIpn. Method of quoting Books an- 
ciently. 25. Uſual Method of quoting 


the Books of Civil Law. | 24. 
| Mos 3b 

R, for D. anciently. | 562. 
RA of the Sabines conſidered. 305, 309. 
RELATION. | 314. 
REPEAL of Laws. . 163. ſeqq. 


8 See Divorce, 1 
Es. 61. ſeq. 469, How diſtingui 
from Pecunia. 469. Diviſions of Res. ibid. 
Res Nullius. 470. Sacrae. ibid. and 
171. Religioſae. ibid. Sanctae. 471. 
Communes. ibid. Publicae. 472. V niver- 
ſitatis. 473. Singulorum. ibid. Corporales. 
474. Incorporales. ibid. Mobiles. ibid. 
Immobiles. 475. Fungibiles. ibid. Tangi- 
biles. | 
RescriPTA Imperatoris. 230. 
RESPONDERB. 220. RESPONSA PRV- 
DENTVM. 217. 
Rex, An odious Word with the Romans. 
| | 239. 
RicHT, what. 40. See Ivs. Rights, 
Perfect and Imperfect. 84. 86. Real and 


Perſonal. 53. 
Roc ARE legem. 155. Rogatio. 9. 10. 
Rogatores, | 193» 


Romans. Their Civil Government of a 
Military Caſt. 502. Contributed them- 
ſelves to the Univerſality, and Extent, 
of the Greek Language. 511. Some 
Reflections upon * of the Ro- 
mans. ibid. ſeqq. Wrote their Hiſtories 
in Greek. ibid. ſeqq. Their Regard for 
their own Language. 5 1 3. Aeoliſm of the 
Roman Language. 11. 


4 
Roman, (or CIVIL) LAW. 132. Why 


the Roman Law emphatically called the 
Civil Law. 135. Stoiciſm of it. See ST01- 
CISM. Roman Calendar, Chronology, 

Hiſtory, etc. See CALENDAR, CHRO- 
NOLOGY, etc. 


8. | 
S. Anciently for R. 43. 
SABIN ES. The Scholars of the Lacedae- 

monians. 3. Rape of the Sabines. 305. 309. 
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| 444. 
4 F SANCTION 


474. 


 SACERDOTES Flavii. 32. 
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SANCTION of Law. 771. Why it conſiſts 
miunther in Comminations than Allurements. 


SAIENTIA pro Juriſprudentia. 222. 
SATURN. His Temple in the Capitol, the 


Repoſitory of Things of Value. 194. 
The Bank of. Rome. ibid. 
SATVIXAIIA. 431. 460. From the Cretans. 


a 431. 
SAxONs. From whence. „ 
Sc AE A bona et mala. | 219. 
Sc1sCERE. Scire, Scitum Plebis. 198. 


SecrAt ICtorum, Medicorum, Critico- © 


rum. 222. 
Ssir-Defence. Improperly ranked by Flo- 
rentinus. D. f. x. 3. under the Article 
of Jus Gentium. 102. 
SBM EIL A, Simila or Stimula Dea. 551. ſeq. 
SENATVS CONSVLTVM. 204. Se- 
natus Conſulta and Decreta. 209. Senatus 
Conſulta of the ſecond Period. 226. SCta, 
by whom collected. 565. Remains of 
them. ibid. ſeq. 575. S.natus AuQtoritas. 
209. Auctoritas in * 205. ſeq. 


SENATVS CONSVLTVM MARCIA- 


NVM. 545. The Hiſtory of it. 547. 
The Event which occaſioned it. 549- 
It's Deſign and Tendency. 576. 

SCtum Calviſianum. 299. Pernicianum 
or Perſicianum. ibid. Silanjianum. 227. 
Statilianum. ibid, Velleianum. 250. 
Sensvs. How to be underſtood, D. g. 1. 
1. 3. viz. of the Moral Senſe. 118, 
SEPARATIO a Menfa et Thoro. 349. 
Sxkvius Tullius. His Laws. ; 


7 
SERVITUDE. 40%. See SLAVERY. Ser- 
580 410, It's true 


vus, anne a | 
Etymology. 411. Servus natura. ibid, 
ſeqq. Servitus Voluntaria et Invita, 
411. Vterina, See VERNA, Aliud eſt 
eſſe Servum, aliud in Servitute, 426. Ser- 
vitude differs from the Slavery of the 
Ancients, 409. It's Foundation. 410. 


SEVEN. a myſtic Number. 258. 
Sex. The different Conſideration of the 

Sexes in Law. 249. 
SEXTANS. It's Mark. 495. 


SLAVERY of four Kinds with the Anci- 
ents. 411. ſeqq. (Natural) What the 
Ancients meant by it. 417. It's Abſur- 
dity. ibid. ſeqq. Slavery by Conqueſt. 
414. Ir's Principles and Effects. ibid. 
ſeqq. Slavery very early. 440. How, 
and when the Kigor of ancient Slavery 
abated. 433. Upon what Principles diſ- 
continued by the Moderns. 436. ſeqq. 
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Ho it is affected by Chriſtianity. 434 
ſeqq. Slave: The Word derived — 
the Sclavonians. 441. Slaves: None 
Nature. 408. ncluded by Natural 
Law. 409. Their Condition and Situa- 
tion under the Roman Law, exempli- 
ſied. 429. Ordinarii et Peculiares. 421. 
Vicaril. ibid. ſeqq. Their Appellations. 
443. ſeq. Deities. 445. Feſtivals. 446. 
Their incredible Number with the Greeks 
aud Romans. | 436. 
SocteTIEs. Equal or - Unequal. - 
The Three Foundational Societies. 260. 


| | ſeqq. 
SocrATEs. Reaſon of 2 
bs 7 : 580. 
Sox rs Virgilianze. 14. 
Sox TI T IO. | EE. 190. 
SAR TAN Mother. 405. 
SPONSALIA. 2302. 
SpvxII. 5 8 
STATUARY. (Ancient) from the 
Dii Terminales. | 459. 
STorcisM of the Roman Law. 66. ſeqq. 
449. 393 
STVPRYVM. 270. 


SVADERE Legem. 57 190 
SVBROGARE Legi. | 155. 
SyYCcess10 in Bona Deſunctorum. 51 5. 


Upon what Principle founded. ibid. Le- 
gal and Teſtamentary. 519. That the 
le, and This the Except on. ibid. ſeqq. 
Succeſſio ab Inteſtato. 537. Why call- 
ed Legal. 527. Very unfttled. ibid. 
How it ſtood in the Roman Law, in re- 
— to Deſcendants.. 537: to Aſcen- 
ants. 539. to Collaterals. 542. Suc- 


- ceflio in Capita, in Stirpes. 539. 
Socckssiox of Mankind provided for. 287. 

Mn ſeqq. 

SUpERSTITION. Derivation of that Word. 

1 540. 

SURNAMES (Roman) 70. 

Svys Heres. | 384. 

* 

TABVLAR Nuptiales. 302 

TALAssIiO. It's Meaning. 303. 

TAN GER E. i. e. Furari. 467. 

TARQ! IN, 5. 
TEMPESTAS. Vox Media. 119. 

TERMIVI. 455. ſeqq: Auctores de Finibus 


regundis. 3 
TESTAMENTVM. See WILLI. Teſtamen- 
tifactio, how ſaid to be Juris Publici 64. 
IESTIMONIVM Mulierum. 251. ſeq. 
| THEF1. 


Turrr. See FVATVX. 
Tuxoposia Law. 
IHEOHILVõò. 


| 23. Vxc1a conſidered, as 185 493 
His Greek Paraphrſe | of 
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117. . 
12. 
Diviſion. ibid. It's Mark. 


— 
the Inftitutes, VNIvIRAE, 

Tranrs. fesCommaR 35 It' 8 V. Ps of be. es 
and i "Principles: he Sim Be V. P. R. i. e. ori 'Reddita, 
city of it among the . 482. "IE 458. 
1 * Romans. V. R. i. e. Vii 8 191. 
Tx1Bts of Romulus. 185. His Diviten Vas, differs from Civitas. 1 34s. 
compared with that of Servius Tullius. e 204. 

185. Tribes and Curiae of the Romans, VavSs. Vor Vſura 279- 
like the O and ®pargiar of the Athe- VI and Abuti, 231. 

nians. 185. Tribes with their Curiae V1 rogas. . wg 


blended with. the Centuries. 187, How 


that is to be underſtood. 188. Tribes, 
Vrbanae & Ruſticae. 


33 48% 
Tx1nontan. 18. Tribonianiſm. ibid. 
TxriBuns. His Office. 197. ſeqq. His 
Interceſſio. 190. Tribunitia Poteſtas. 

| 197- 225. 
Tatzxs, It's Mark. 495. 
Tad VIV. 189. 


TxvTINATION. The next FA in Traf- 
fic after Permutation. 
| TVvTELA Mulierum. 250. ſeq, 


V. 
V or OY. . 561. 
| VatteTvDo. Vox Media. . 119. 
VER ENVM. Vox Media, 119. 
VerBA Legitima. See Forms. Verba 


Media, or Words of a middle Signj- 
fication, i 
VIANAE. Or Slaves ratione Nativitatis, 
Their Circumſtances conſidered. 


412. 423. Vernae Procaces of Horace. 
427. Vernilitas. Scurrility. 


VESP ASIAN. His Collection of Laws. 14. 
VETo. 190. 
VicToR et Triumphator. 35. 
VIDA, i. e. Mulier innupta. 292. 
VIILLAI s. 438. 
Viol ENcE. Marriage by Violenie. 305. 
VII AN. His Inſtitutes. 21. Digeſts. ibid. 


His Fragments. 


23, HIS DEFINI- 
TION 


OF THE LAW OF NA. 


8 


39. 


118. 


ibid. 


VIII Is. Name of a Slave. 435. 
8 How far it contributes to Lake. 


94- Vtility of Law. 95. 161. feq. 
gy bro = 


Vxon Vſu. 279. Farre. ibid. 
ptione.. 280. | ; Juſts et Injuſta. . 


| W. 
Wha. The Origin or Means of 3 


l 2 4 * not to be underſtood of 
Civil War, et 416. 
Wipawnoop. 2 Year of Widow- 


hood. ibid.. 
Wir. Laſt Will and Teſtament. It's De- 
finitiov, Requiſites 2nd Circumſtances.. 
Ws ſeqq. Parks of old Wills. 524. 
hen introduced at Athens. 522. At 
Rome. 524. ſeqg. The Care of the 
Ancients in Noir Nee 528. Why 
of Eccleſiaſtical Cognizance, 531. 
Wing. Forbidden the Roman Women. 


355. That poſſibly the F oundation af 
a modern Ceremony. 357. 


Woman. See SEX. Their Teta 


251, ſeq. Denied the Uſe of Wine, 
among the Romans. | 335, 


X. 
X. A Letter of Conveniency, rather than 


Neceſſity. 560. When admitted into 
the Roman Alphabet. 559. 


Z. 


Z. An unneceſſaty Letter. 560. 
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